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ESSAY 
NON-JUDICIAL REVIEW 
MARK TuSHNET* 
Professor Mark Tushnet challenges the view that democratic constitutional-
ism requires courts to dominate constitutional review. He provides three di-
verse examples of non-judicial institutions involved in constitutional review 
and examines the institutional incentives to get the analysis" right." Through 
these examples, Professor Tushnet argues that non-judicial actors may per-
form constitutional review that is accurate, effective, and capable of gaining 
public acceptance. Professor Tushnet recommends that scholars conduct further 
research into non-judicial review to determine whether ultimately more or 
less judicial review is necessary in constitutional democracies. 
If nothing else, familiarity leads us to assume that constitutional re-
view must occur in courts and that non-judicial actors-politicians, said 
in a disparaging tone of voice-would fail to do a decent job of constitu-
tional review were they given the chance.' Courts are said to be distinc-
tively the forum of principle,2 the legislature and executive the forum of 
politics. While politics serves a necessary function, constitutionalism re-
quires constraints on politics that politics itself cannot supply. Courts, on 
the other hand, are said to perform a function of constitutional settlement 
that is most effective without interference from non-judicial actors en-
gaged in constitutional review.3 
These familiar ideas can be challenged on a number of grounds. The 
political question doctrine, for example, is commonly understood as a 
doctrine that identifies constitutional issues as to which political con-
straints on political actors are thought more likely to produce conformity 
to constitutional norms than would judicial review.4 A number of non-
judicial institutions around the world are involved in the process of con-
• Carmack Waterhouse Professor of Constitutional Law, Georgetown University Law 
Center. B.A., Harvard College; M.A., J.D., Yale Law School. I would like to thank Evan 
Caminker, David Fontana, Beth Garrett, Grant Huscroft, Vicki Jackson, Dawn Johnsen, 
Brian Landsberg, Nina Pillard, Adrian Vermeule, participants at the University of Southern 
California Faculty Research Workshop, and participants in the Workshop on Human Rights 
Protection: Boundaries and Challenges, Dec. 12-14, 200 I, Melbourne, Australia, for their 
comments on a draft of this Essay. 
I "Constitutional review" in this Essay means the assessment of policy proposals with 
an eye to their consistency with constitutional norms, performed by actors relatively close 
to taking binding legal action. 
2 The phrase has come to be associated with Ronald Dworkin. See generally Ronald 
Dworkin, The Forum of Principle, 56 N.Y.U. L. REV. 469 (1981). 
J See Larry Alexander & Frederick Schauer, On Extrajudicial Constitutional Inter-
pretation, 110 HARV. L. REV. 1359, 1362 (1997). 
4 For an elaboration, see MARK TuSHNET, TAKING THE CONSTITUTION AWAY FROM 
THE COURTS 1, 16, 104-08 (1999). 
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stitutional review, without apparently undermining public acceptance of 
controversial settlements and with seemingly decent performance. Hu-
man rights commissions, for example, are often given authority to inves-
tigate alleged constitutional violations and sometimes have the power to 
bring enforcement actions.s Ombuds-offices investigate similar allega-
tions and publicize the outcomes.6 In Estonia, the Legal Chancellor is 
charged with monitoring enacted laws and is directed to propose new 
legislation to eliminate any constitutional defect; if such legislation is not 
adopted, the Legal Chancellor is to bring an action in the constitutional 
court challenging the statute's constitutionality.? 
These institutions are, however, quasi-judicial bureaucracies whose 
mission is to monitor constitutional compliance. Precisely because these 
institutions resemble courts, their operations may not shed much light on 
fundamental questions about non-judicial constitutional review. In this 
Essay, a different set of practices of non-judicial constitutional review 
will be examined which involve constitutional review conducted by 
elected officials (or their direct subordinates).8 The contrasts with judicial 
behavior are largely implicit: the incentives and structures for judges and 
quasi-judicial bureaucrats who interpret constitutional norms are briefly 
identified and compared with those of non-judicial actors.9 A judge has a 
disinterested desire to interpret the Constitution correctly according to 
some normative theory she or he holds.1O Other interests include advanc-
ing public policy goals-namely, ensuring effective government perform-
ance-to the extent compatible with the judge's normative interpretive 
theory, developing a reputation as a good judge among some real or imag-
ined reference group;' being an important player in the nation's consti-
5 See, e.g., Vijayashri Sripati, India's National Human Rights Commission: A Shackled 
Commission?, 18 B.U. INT'L L.J. I, I (2000) (describing the "recent growth of human 
rights commissions"). 
6 For an overview, see HUMAN RIGHTS COMMISSIONS AND OMBUDSMAN OFFICES: NA-
TIONAL EXPERIENCES THROUGHOUT THE WORLD (Kamal Hossain ed., 2000). 
7 See EST. CONST. ch. XII, available at http://www.uni-wuerzburg.de:80Ilaw!enOOOOO_ 
.html (last visited Apr. 8,2003). 
8 There is a sense that law faculty members and students, newspaper editorialists, and 
even ordinary citizens perform constitutional review, but in this Essay, only the activities 
of people close to the formal law-making process are explored. 
9 For the most systematic treatment of this subject, see Richard A. Posner, What Do 
Judges and Justices Maximize? (The Same Thing Everybody Else Does), 3 SUP. CT. ECON. 
REV. I (1994). See also Frederick Schauer, Incentives, Reputation, and the Inglorious 
Determinants of Judicial Behavior, 68 U. CIN. L. REV. 615 (2000). 
10 Alternatively, as the judge would put it, according to the correct normative theory of 
the Constitution. Likewise, some non-judicial officials also share this interest-a profes-
sional and bureaucratic interest in providing disinterested constitutional interpretation. 
II The reference group may be contemporary-the judge's social circle, or contempo-
rary legal academics-or future, as when a judge is concerned with making a place in his-
tory. See Schauer, supra note 9, at 628-30. For a study of reputation as an intriguing in-
centive because of its obvious, though implicit, self-referentiality, see generally RICHARD 
A. POSNER, CARDOZO: A STUDY IN REPUTATION (1990). 
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tutional order,I2 and getting the job done while leaving adequate time for 
leisure. I3 What the judge does not have is an interest in satisfying the de-
mands of some constituency in a position to affect the judge's tenure in 
the job. I4 
In examining constitutional review by non-judicial officials, this Es-
say will highlight the effects that different institutional structures and, in 
particular, different incentives have on the officials' performance, with an 
eye to comparing the effectiveness of non-judicial constitutional review 
with that of judicial constitutional review. I5 Each Part of the Essay describes 
a single practice of non-judicial constitutional review: the use of consti-
tutional points of order in the United States Senate, the constitutional 
clearance practice of the Office of Legal Counsel in the United States De-
partment of Justice, and the ministerial obligation under the British Hu-
man Rights Act 1998 to make a statement regarding the consistency of 
proposed legislation with the Act. 
Why should non-judicial actors take the task of constitutional review. 
seriously? With Human Rights Commissions, ideological commitments 
and bureaucratic missions presumably provide the answer. One might 
wonder, however, about the incentives of electoral actors and their subor-
dinates to do so. In particular, would elected officials resist pressure from 
their constituencies to pursue some policy arguably inconsistent with 
constitutional requirements? Each Part examines some incentive-based 
structural questions about the ability of these non-judicial actors to per-
form constitutional review well: in the case of Senate procedure, the pos-
sibility of strategic deployment of constitutional objections; in the case 
of the Office of Legal Counsel, the possibility of institutional bias inde-
pendent of particular policy preferences; and in the case of the Human 
Rights Act 1998, the ability of non-judicial actors to exploit ambiguities 
in statutory and constitutional texts to support results they desire as a 
12 This interest gives judges an incentive to develop balancing tests whose results can-
not be readily known until the judges themselves perform the balancing. As discussed 
infra, constitutional provisions interpreted to require balancing may be reasonably well-
enforced by non-judicial officials. See infra text accompanying notes 84-89. 
13 See Posner, supra note 9, at I. 
14 Elected judges do have electoral interests of this sort, and a judge who desires pro-
motion to some other position-whether elevation to a different judicial post or appoint-
ment to a non-judicial one-can be responsive indirectly to the electoral interests of the 
appointing official. See Schauer, supra note 9, at 631-33. For a study of judicial respon-
siveness to administrative discipline, see generally J. Mark Ramseyer, The Puzzling (In)De-
pendence of Courts: A Comparative Approach, 23 J. LEGAL STUD. 721 (1994). 
15 Because the aim is to investigate the incentives, structures, and performance of non-
judicial constitutional review, this Essay does not explore the normative literature on the 
practice, which in general defends its propriety. See, e.g., Frank H. Easterbrook, Presiden-
tial Review, 40 CASE W. RES. L. REV. 905 (1990); Paul Brest, The Conscientious Legisla-
tor's Guide to Constitutional Interpretation, 27 STAN. L. REV. 585 (1975); Randolph D. 
Moss, Executive Branch Legal Interpretation: A Perspective from the Office of Legal Coun-
sel, 52 ADMIN. L. REV. 1303, 1304 n.1 (2000) (providing citations to most of the relevant 
normative literature). 
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matter of policy preference. With respect to each structural question, this 
Essay will suggest that the problems do not significantly differ from 
those associated with common judicial review. The conclusion identifies 
what might be truly distinctive about judicial constitutional review and 
suggests that the necessary comparative judgment about the relative abil-
ity of courts and non-judicial actors to perform constitutional review is 
harder than our familiar understandings would have it. 
I. THE CONSTITUTIONAL POINT OF ORDER 
IN THE UNITED STATES SENATE 
A United States senator may raise a point of order regarding any bill 
under consideration. 16 Ordinarily the Senate's presiding officer initially 
rules on points of order, with the possibility of appeal to the Senate as a 
whole. 17 Senate precedent establishes, however, that points of order ad-
dressing the constitutionality of bills are automatically referred to the 
Senate for disposition by a roll call vote recording the votes of each sena-
tor. 18 Points of order are nondebatable under standard rules of parlia-
mentary procedure. 19 Ordinarily, senators therefore have to discuss the 
constitutional questions raised by the point of order before a senator raises 
it. Of course, a senator can layout a constitutional argument prior to 
formally raising a constitutional point of order.20 In addition, Senate 
practice gives the presiding officer discretion to allow debate on a point 
of order,21 and one precedent indicates that constitutional points of order 
are debatable.22 Further, the Senate, invoking its ordinary procedures for 
regulating debate, can adopt a rule authorizing and specifying the condi-
tions for debate on a constitutional point of order.23 Debate on the merits 
of the constitutional issue is therefore possible both before and after the 
point is raised. 
16 See COMM. ON RULES & ADMIN., STANDING RULES OF THE SENATE, S. Doc. No. 
106-15, at Rule XX (2000) (addressing questions of order). A point of order is a claim that 
a Senate rule is being violated. If sustained, the debate moves to another subject. 
17 See HENRY M. ROBERT, ROBERT'S RULES OF ORDER art. IV, § 21 (IOth ed. 2000). 
18 For a description of the procedure, see Louis Fisher, Constitutional Interpretation by 
Members o/Congress, 63 N.C. L. REV. 707, 719-20 (1985). On the practice of submitting 
constitutional points of order to the Senate, see FLOYD M. RIDDICK & ALAN S. FRUMIN, 
RIDDICK'S SENATE PROCEDURE 987 (Alan S. Frumin ed., 1992). 
19 See Fisher, supra note 18, at 719-20. 
20 See, e.g., 131 CONGo REC. SI4,613 (daily ed. Nov. I, 1985) (statement of Sen. Rud-
man (R-N.H.)). Senator Warren Rudman, after being recognized, opened his comments 
with the statement, "Mr. President, today I shall raise a point of order challenging the con-
stitutionality" of a pending amendment. Id. After outlining the constitutional objection to 
the amendment, he formally raised the constitutional point of order. Id. 
21 See CHARLES TIEFER, CONGRESSIONAL PRACTICE AND PROCEDURE: A REFERENCE, 
RESEARCH, AND LEGISLATIVE GUIDE 506 (I989). 
22 See RIDDICK & FRUMIN, supra note 18, at 987. 
23 See, e.g., 139 CONGo REC. 19,750 (I993) (the Presiding Officer indicating that 
"[d]ebate on [a constitutional point of order] is limited to 1 hour equally divided and con-
trolled in the usual form"). 
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An important preliminary observation is that formal constitutional 
points of order are rare.24 Obviously, constitutional questions can be 
raised in the ordinary course of debate on the merits of proposals, as they 
were, extensively, in connection with recently enacted campaign finance 
legislation.25 In such discussions, the integration of constitutional con-
cerns and policy questions is present on the surface of the discussions. In 
contrast, the constitutional point of order at least purports to separate 
constitutional questions from policy ones.26 
Fewer than ten constitutional points of order have been raised since 
1970.21 One involved an objection to a proposed constitutional amendment 
that would have provided for representation of the District of Columbia 
in Congress.28 Senator Orrin Hatch (R-Utah) argued that the constitu-
tional amendment would itself be unconstitutional because it would de-
prive other states of their equal representation in the Senate without their 
consent, contrary to the limitation built into Article V of the Constitu-
tion.29 Other senators disagreed that the proposed amendment would in 
fact contravene the requirement of equal representation, and after some 
procedural confusion was resolved, the Senate rejected the point of order 
and approved the resolution submitting the proposed amendment to the 
states for ratification. 30 Another point of order raised an objection to an 
appropriations bill as violative of the Origination Clause's requirement 
that "[b]ills for raising Revenue shall originate in the House of Representa-
24 Constitutional issues are more often discussed in committee hearings, sometimes 
with testimony from constitutional "experts." See, e.g., The Judicial Nomination and 
Confirmation Process Before the Senate Comm. on the Judiciary, 107th Cong., S-HRG. 
107-463 (2001). In the hearings, however, the discussions are not dispositive because no 
votes are taken, as they are when a point of order is raised, and hearings are more obvi-
ously scripted than the discussions on the Senate floor. In addition, senators on the floor 
speak by themselves, with staff participating only in helping the senator prepare for the 
discussion. The point-of-order practice therefore provides a cleaner opportunity for as-
sessing senators' performance than does the discussion of constitutional issues at the 
committee level. 
25 See Bipartisan Campaign Finance Reform Act of 2002,2 U.S.C. § 431 (2002). 
26 For additional discussion, see infra text accompanying notes 60-64. 
27 Research assistant Rachel Lebejko Priester located references to these motions in 
secondary literature, and the authors are cited with the relevant pages referenced in the 
Congressional Record. 
28 124 CONGo REC. 27,249 (1978) (statement of Senator Orrin Hatch (R-Utah», cited 
in Neil Kumar Katyal, Legislative Constitutional Interpretation, 50 DUKE L.l. 1335, 1378 
n.147 (2001). 
29 For discussions bearing on the merits of Senator Hatch's argument, see LAURENCE 
H. TRIBE, I AMERICAN CONSTITUTIONAL LAW 111-12 (3d ed. 2000); Lynn A. Baker & 
Samuel H. Dinkin, The Senate: An Institution Whose Time Has Gone?, 13 1.L. & POL. 21, 
68-70 (1997). 
30 The procedural confusion led to a substantive debate over Senator Hatch's argument 
before he formally raised the point of order. The Senate first .voted to table the point of 
order by a vote of sixty-five to thirty-two, and then voted in favor of submitting the pro-
posed amendment to the states by a vote of sixty-seven to thirty-two. See 124 CONGo REC. 
27,249 (1978). 
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tives."31 The point of order was withdrawn when another senator pointed out 
that, under Senate custom, appropriations bills did not have to originate in 
the House. 32 
The other constitutional points of order raised various objections. 
Senators raised individual rights claims through constitutional points of 
order on bills that would ban federal financing of abortions for federal 
prisoners,33 that would impose tax liabilities for already completed trans-
actions,34 and that would enact a new federal ban on flag-burning in the 
face of a Supreme Court decision holding anti-flag-burning statutes un-
constitutional. 3S Other constitutional points of order rested on separation 
of powers concerns, particularly that proposed legislation would violate 
the legislature's prerogatives. For example, a senator objected to provi-
sions of the Civil Rights Act of 1991 that would, in his view, make the 
legislative branch subject to review by executive and judicial authorities.36 
Another senator objected that public financing of presidential elections 
would violate the constitutional requirement that federal expenditures be 
made through appropriations statutes.37 Finally, an extensive debate oc-
curred when a constitutional point of order was raised in 1984 against a 
proposal to authorize the President to veto particular items in appropria-
tions bills. 38 
Plainly, many bills and enacted statutes raise constitutional questions 
that are never subject to a constitutional point of order. Senators have no 
obligation to use the procedure. This points to an important and obvious 
difference between senatorial and judicial consideration of constitutional 
questions: subject only to justiciability questions, courts must address 
constitutional questions litigants present to them, while senators have no 
obligation to raise a constitutional point of order. Conceding, then, that 
the constitutional point of order is not a substitute for judicial review, the 
quality of the senators' discussions when they do deal with constitutional 
points of order will next be examined.39 
31 U.S. CON ST. art. I, § 7, cl. I. 
32 See TIEFER, supra note 21, at 507 n.1 07. 
33 See Stephen F. Ross, Legislative Enforcement of Equal Protection, 72 MINN. L. REV. 
311, 360 n.195 (1987). 
34 See M. Bryan Schneider, Note, The Supreme Court's Reluctance to Enforce Consti-
tutional Prohibitions Against Retroactive Income Tax Statutes, 40 WAYNE L. REV. \603, 
1605 (1994). 
35 For a discussion of the debates, see Charles Tiefer, The Flag-Burning Controversy of 
1989-1990: Congress' Valid Role in Constitutional Dialogue, 29 HARV. J. ON LEGIS. 357, 
378-79 (1992). 36 137 CONGo REC. 01325-26 (daily ed. Oct. 29, 1991), cited in Nicole L. Gueron, 
Note, An Idea Whose Time Has Come: A Comparative Procedural History of the Civil 
Rights Acts of 1960, 1964, and 1991, 104 YALE LJ. 1201, 1211 n.86 (1995). 
37 See Ross, supra note 33, at 361 n.198. 
38 See Fisher, supra note 18, at 719-22. 
39 Senators may well discuss constitutional questions in other forums, such as hearings 
at which they take testimony about a proposal's constitutionality. Only the constitutional 
point of order, however, requires each senator to take a recorded, formal position on a 
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Debates on constitutional points of order contain several elements, 
the proportions varying with the subject matter and the political context. 
First, senators discuss whether a proposal is constitutional by referring to 
relevant judicial decisions. For example, Senator Warren Rudman (R-
N.H.) relied on Supreme Court decisions about the government's respon-
sibility for medical care of prisoners to explain his constitutional objec-
tion to a proposal that would deny the Federal Bureau of Prisons the 
authority to pay for federal prisoners' abortions.40 
Second, senators supplement their use of court decisions by invoking 
the constitutional principles they believe underlie those decisions. Sena-
tor Slade Gorton (R-Wash.), objecting to a provision making tax increases 
retroactive, cited court decisions casting constitutional doubt on such 
increases.41 Senator James Sasser (D-Tenn.) responded that "the Supreme 
Court has already ruled," referring to another set of decisionsY Return-
ing to the debate, Senator Gorton then elaborated on the underlying prin-
ciple: a retroactive statute is unconstitutional when it is "harsh and op-
pressive ... when it is imposed without notice, that is to say when it is 
imposed retroactively beyond the date in which the Congress and the 
President have given notice that they intend to pass a tax."43 
Third, senators rely directly on the Constitution and basic constitu-
tional principles without drawing in any significant way on court deci-
sions. In a constitutional point of order debate raised against a proposal 
to enact a line-item veto, one senator mentioned the then-recent Chadha 
decision,44 saying that the line-item veto was "merely a variation on th[e] 
same constitutionally impermissible theme."45 That, however, was a rare 
reference to the courts in the debate. Far more often, senators referred to 
"the simple language of the U.S. Constitution"46 and invoked general 
separation-of-powers principles.47 
Finally, senators discuss whether they should even make their own 
independent judgments about the constitutionality of the proposals. In a 
sense, these debates are about whether a constitutional point of order is 
itself out of order. A supporter of the line-item veto proposal, for exam-
ple, said, "I want to pass this amendment, send it to the House, have them 
pass it, have the President sign it, and let the Supreme Court decide 
question of constitutional interpretation. See supra note 24. 
40 See 131 CONGo REC. 30,243-44 (1985). 
41 See 139 CONGo REC. S19,751 (1993). Several months after the debate the Supreme 
Court reversed one of the decisions to which Senator Gorton referred. United States V. 
Cariton, 512 U.S. 26 (1994). 
42 139 CONGo REC. S19,752 (1993). 
4lld. at 19,757. 
44 LN.S. v. Chadha, 462 U.S. 919 (1983). 
45 130 CONGo REC. S 1 0,855 (1984) (statement of Sen. Mark Hatfield (R-Or.». 
46 See, e.g., id. at S 10,857 (statement of Sen. Pete Domenici (R-N.M.». 
47 See, e.g., id. at S 10,858 (statement of Sen. John Stennis (D-Miss.». 
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whether it is constitutional to do this."48 More often, and not surprisingly, 
senators assert their constitutional responsibility to interpret the Consti-
tution on their own, sometimes referring to the oath of office they take to 
uphold the Constitution.49 Perhaps the most dramatic example of touting 
independent senatorial responsibility was Senator Jesse Helms's (R-N.C.) 
position on the constitutionality of denying federal funding for abortions 
obtained by federal prisoners. Senator Helms argued in part that Supreme 
Court precedent supported the constitutionality of the proposal, but he 
also asserted indirectly, but reasonably clearly, that the proposal was con-
stitutional because the Supreme Court's basic abortion decisions lacked 
an adequate constitutional foundation. 50 
The constitutional arguments made in these debates are usually quite 
truncated. They contain few quotations from cases or even the Constitu-
tion, and, of course, no citations. They are, after all, debates and not ju-
dicial opinions. In some ways, too, the debates are telegraphic, with 
senators making shorthand allusions to more elaborate arguments they do 
not develop fully. Taking these considerations into account, however, it 
seems that nearly all the debates contain the skeletons of decent constitu-
tional arguments, and sometimes there is even a bit of flesh on the bones. 
Although there are no transcripts of the discussions at the closed confer-
ences of Supreme Court Justices, evidence from notes the Justices take 
suggests that the Senate discussions of constitutional questions differ less 
than one might expect from the actual face-to-face discussions the Jus-
tices have. 51 If Conference discussions set the standard for assessing 
when deliberation is sufficient-rather than, for example, published Su-
4Sld. at SIO,861 (statement of Sen. Alan Dixon (0-111.». The Supreme Court eventu-
ally held a different Line Item Veto Act unconstitutional more than a decade later. See 
Clinton v. City of New York, 547 U.S. 417 (1998). An interesting variant on the argument 
that constitutionality should be addressed by courts occurred in the 1990 debate on adopt-
ing a constitutional amendment on flag-burning. At the time of the Senate debate, the 
House of Representatives had already failed to adopt a constitutional amendment by the 
required supermajority. The Senate proceeded to consider adopting the amendment none-
theless. Senator Dale Bumpers (D-Ark.) proposed an amendment that would have enacted 
another anti-flag-burning statute. Senator Pete Wilson raised a constitutional point of order. 
136 CONGo REC. S 15,548-49 (daily ed.1990). In response, Senator Bumpers said, "[t]hat is 
not really a decision ... for us to make," because, in light of the failure of all other efforts, 
his statute was "[t]he only thing in the world [that has] a chance of getting before the Su-
preme Court." Id. at S15,549. The Senate upheld the point of order by a vote of fifty-one to 
forty-eight and proceeded to consider the constitutional amendment. Id. 
49 See, e.g., 130 CONGo REC. 10,861-62 (1984) (statement of Sen. Gorton). 
50 See 131 CONGo REC. 30,244 (1985) ("I hope that Congress, and certainly the Senate, 
will not this day embark on a misinterpretation of the Constitution of the United States."). 
51 For a compilation of the notes, see THE SUPREME COURT IN CONFERENCE (1940-
1985): THE PRIVATE DISCUSSIONS BEHIND NEARLY 300 SUPREME COURT DECISIONS (Del 
Dickson ed., 2001). See also Louis Michael Seidman, Eavesdropping on the Justices, 5 
GREEN BAG 2D 117 (2001) (book review) (emphasizing the apparently truncated nature of 
Conference discussions). 
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preme Court opinions-senators seem to do a decent job of constitutional 
interpretation.52 
A skeptic might suggest, however, that these debates on constitutional 
points of order are no more than sideshows to the main stage: the consid-
eration of the policy wisdom of the proposals before the Senate. The cor-
respondence between votes on constitutional points of order and votes on 
the merits is extremely closeY The Senate accepted the point of order 
made against the proposed line-item veto by a vote of fifty-six to thirty-
four, but, as Louis Fisher notes, the constitutional point of order "was the 
simplest way to defeat an amendment [the majority] opposed on policy 
grounds."54 Professor Stephen Ross's analysis of the votes on the abor-
tion-funding point of order is similar. 55 The Senate was equally divided 
over whether to adopt the amendment limiting federal funding of abor-
tions for federal prisoners, which meant that the amendment remained on 
the table.56 The constitutional point of order was raised. A motion to table 
that point of order was defeated by one vote. 57 Ross notes that "[e]ven 
though the vote on the motion to table represented a vote on the merits 
and the point of order vote supposedly involved constitutionality, of the 
Senators participating in both votes, only two ... switched their votes 
between the two motions."58 The amendment's supporters saw the hand-
writing on the wall, with one saying "my thought is it is well to vitiate 
the yeas and nays. We have had a clear vote, though it is disappointing to 
me."59 The supporters allowed the amendment to be defeated on a voice 
vote.60 
The constitutional point of order's distinctive function is to allow 
senators to put aside their views on the policy-wisdom of the proposal at 
hand and to focus solely on its constitutionality. No procedural rule can 
guarantee that senators will in fact deal solely with the constitutional ques-
tions. The correspondence between senators' positions on constitutional 
points of order and their positions on the merits suggests that the consti-
tutional point of order does not in fact narrow the range of matters sena-
52 Professor Beth Garrett suggests that, just as the Justices exchange letters that flesh out 
their conference positions, so senators also distribute "Dear Colleagues" letters at times. 
Memorandum to Mark Tushnet (Feb. II, 2002) (on file with author). To that extent, the 
analogy between floor debates and Conference discussions might be strengthened. 
53 In oral comments on an earlier version of this Essay, Professor Frederick Schauer 
reported the preliminary results of a study of Senators' views on campaign finance reform. 
According to Schauer, every senator who favored campaign finance reform believed it to 
be constitutional while every senator who thought reform bad policy also believed reform 
to be unconstitutional. 
54 Fisher, supra note 18, at 721. 
55 See Ross, supra note 33, at 360 n.195. 
561d. 
571d. 
58 Id. at 360. 
59 131 CONGo REc. 30,247 (1985) (statement of Sen. William Armstrong (R-Colo.)). 
60 See Ross, supra note 33, at 360. 
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tors think about before they vote. It seems as if the constitutional analysis 
senators engage in actually does no independent work. 61 Senators take the 
position on the constitutional point of order that matches their position 
on the merits, and they do so because of their views on the merits. 62 
The suggestion, then, is that senators' votes on constitutional points 
of order simply reflect, without change, their views on the policy ques-
tions raised by the underlying proposals. This suggestion might be bol-
stered by two related observations. Senators rarely raise constitutional 
points of order even though many proposals could certainly be the sub-
ject of such points.63 Senators also advert to constitutional questions in 
ordinary debate without raising constitutional points of order. 
Why, then, use the constitutional point of order when policy grounds 
would arguably suffice? The answer might be something like this: the 
appearance of identity between policy views and constitutional ones is 
misleading.64 Actually, some senators believe that the proposal is unwise 
as a matter of public policy. They also believe that their constituents 
mistakenly believe that the proposal is a good one. The senators therefore 
fear adverse electoral consequences from voting according to their policy 
views. The senators believe as well, however, that their constituents will 
not punish them electorally for voting against a proposal that they believe 
to be unconstitutional. 
61 One might note in response that at least sometimes the constitutional analysis drives 
the policy views. The testing points would be issues that do not raise serious constitutional 
questions; a senator who objects to one of these collateral provisions demonstrates that 
policy is his or her primary concern. 
62 It might be worth pointing out, however, that some political scientists believe that 
judges act in precisely this way as well. The so-called attitudinal model they favor holds 
that the correspondence between Justices' views on the proper interpretation of the Con-
stitution and their views on the policy wisdom of the matters they consider is also quite 
close. For a presentation of the attitudinal model, see JEFFREY ALAN SEGAL & HAROLD J. 
SPAETH, THE SUPREME COURT AND THE ATTITUDINAL MODEL (1992). 
6) A senator may raise a point of order only after being recognized, and the senators con-
trolling debate on a particular proposal may refuse to recognize a senator who they 'know 
would raise a point of order they do not want to address. See ROBERTS RULES OF ORDER, 
supra note 17, at art. I, § 3. It may be that senatorial norms require, or at least generally 
induce, a senator to notify the senators controlling debate of what they intend to do after 
being recognized. See Riddick, supra note 18, at 1091. 
64 Professors Elizabeth Garrett and Adrian Vermeule invoke John Elster's idea of "the 
civilizing force of hypocrisy" to explain how constitutional arguments might have weight 
independent of a legislator's policy views: 
Even a wholly self-interested legislator cannot afford to take positions in consti-
tutional argument that are too transparently favorable to his own interests. So 
legislators who want to invest in credibility will have to adjust their positions to 
disfavor or disguise their own interests to some degree. 
Elizabeth Garrett & Adrian Vermeule, Institutional Design of a Thayerian Congress, 50 
DUKE L.J. 1277, 1289 (2001) (citing Jon Elster, Alchemies of the Mind: Transmutation and 
Misrepresentation, 3 LEGAL THEORY 133, 176 (1997». 
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Why might senators think that voting to uphold a constitutional point of 
order will insulate them from electoral harm? Consider two possibilities: 
timing and responsibility. Professor Nelson Lund's brief discussion of 
Congress's adoption of a flag-burning statute illustrates the timing expla-
nation.65 Congress had before it two proposals, a statute (largely sup-
ported by Democrats) that sought to conform a prohibition of flag-
burning to the Supreme Court's invalidation of a Texas flag-burning stat-
ute, and a constitutional amendment (largely supported by Republicans) 
that would have specifically authorized adoption of flag-burning legisla-
tion.66 By adopting the statute, senators deferred consideration of the 
constitutional amendment. The deferral would have been permanent had 
the Supreme Court upheld the new federal statute,67 but even a temporary 
deferral might be valuable for senators opposed to anti-flag-burning leg-
islation but facing public demand that something be done.68 Deferral 
would be "a delaying tactic meant to divert attention away from a con-
stitutional amendment until after popular interest in the matter sub-
sided."69 Professor Lund finds support for this explanation from the votes 
of senators who purported to support a statute but voted against the con-
stitutional amendment.70 
The reason that timing might matter in this way needs elaboration. 
Electoral retaliation is always delayed until the next election. On Lund's 
account, the risk of electoral retaliation evaporates because senators be-
lieve that voters' preferences will change: voters who wanted an enforce-
able flag-burning statute in 1989 would care more about other things by 
1990 or 1992, when they would consider whether to re-elect a senator who 
voted for the statute but against the constitutional amendment. 
There are, however, several difficulties with the timing explanation. 
References to the desirability of letting things cool off pervade the argu-
ments favoring the adoption of an anti-flag-burning statute over amend-
65 Nelson Lund, RationaL Choice at the Office of LegaL CounseL, 15 CARDOZO L. REV. 
437,471-72 (\993). 
66 For a complete account of the Hag-burning controversy, see generally ROBERT J. 
GOLDSTEIN, BURNING THE FLAG: THE GREAT 1989-1990 AMERICAN FLAG DESECRATION 
CONTROVERSY (1996). 
67 It did not. See United States v. Eichman, 496 U.S. 310 (1990). 
68 See Lund, supra note 65, at 470 n.75 ("Even if one doubts that Senator Biden was 
sincere in claiming that he favored legal protection for the Flag, it would not necessarily 
follow that he was insincere in suggesting that proponents of a constitutional amendment 
were engaged in ·opportunism."') (emphasis added). This is not to suggest that no senator 
believed that adopting a Hag-burning statute was bad policy but nonetheless voted for it 
because of electoral concerns. Cf. GOLDSTEIN, supra note 66, at 158 (quoting Representa-
tives who asserted that anti-Hag-burning legislation was not good policy but who never-
theless voted in favor of it). 
69 Lund, supra note 65, at 471. See aLso GOLDSTEIN, supra note 66, at 161 ("[T]he 
prime motivation for overt or tacit support for a statute by many ... liberals probably was 
to head off the perceived certain alternative of a constitutional amendment"). 
70 See Lund, supra note 65, at 471. 
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ing the Constitution. 71 Lund's language seems to suggest that a senator 
who voted for the statute simply to defer consideration of the constitu-
tional amendment somehow behaved insincerely,n but it is hard to see 
why. Those senators, it might be said, voted in a way that assured the 
implementation of their constituents' long-term preferences rather than of 
their passing preferences. 73 That senators would gauge the intensity of 
preferences, it might further be said, was one of the reasons the Framers 
gave senators six-year terms of office. 74 
There is another reason to discount the timing explanation for the 
Senate votes in the flag-burning controversy.75 Notably, the timing expla-
nation does not, by itself, explain why a senator would vote to reject the 
constitutional point of order and adopt a statute the senator believed 
would be held unconstitutional. The length of time between the vote on 
the constitutional point of order and the next election is the same no 
matter how the senator votes. What seems to matter is that the senator 
might be able to say to constituents, "I tried to get you a flag-burning stat-
ute, but the Supreme Court wouldn't let me." The possibility that the 
senator will also have to explain a vote against a constitutional amend-
ment that would have authorized a flag-burning statute complicates the 
picture. The senator's response actually assumes that the constituents 
continue to desire the adoption of an enforceable flag-burning statute. The 
senator's challenger can point out that, by voting against the constitu-
71 See GOLDSTEIN, supra note 66, at 168-69 (collecting such statements). 
72 See. e.g., Lund, supra note 65, at 472-73 n.77 (referring to "a political strategy 
aimed at derailing a constitutional amendment that would have authorized statutory pro-
tection of the Flag"). 
73 Perhaps alternatively, they implemented those of their constituents' preferences that 
are important enough to remain salient over a long term. That is, the constituents may still 
care about adopting a statute banning flag-burning, but over time that preference becomes 
less significant relative to othe! issues on the constituents' agenda. 
74 For a discussion of the Senate, see THE FEDERALIST No. 63 (Edward M. Earle ed., 
1976). 
[T]here are particular moments in public affairs when the people, stimulated by 
some irregular passion, or some illicit advantage, or misled by the artful misrep-
resentations of interested men, may call for measures which they themselves will 
afterwards be the most ready to lament and condemn. In these critical moments, 
how salutary will be the interference of some temperate and respectable body of 
citizens in order to check the misguided career, and to suspend the blow medi-
tated by the people against themselves, until reason, justice, and truth can regain 
their auth'ority over the public mind? 
[d. THE FEDERALIST No. 71 (Edward M. Earle ed., 1976) offers a similar account of the 
President's role in "withstand[ing] the temporary delusion, in order to give [the people] 
time and opportunity for more cool and sedate reflection." 
75 Further, the timing explanation does not respond to the staggered nature of Senate 
elections and the possibility of difference among senators based on how imminently they 
face an election campaign, particularly for legislation that cannot be timed for an election 
year. 
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tional amendment, the senator did not try as hard as he or she could have 
to get constituents the flag-burning statute they wanted. 
Perhaps the complication actually explains how the timing explana-
tion works. The senator may not be able to explain to constituents why the 
existing Constitution-the one invoked in the constitutional point of or-
der-makes it impossible to enact an enforceable flag-burning statute. The 
senator might, however, be able to explain to constituents why it would be a 
bad thing to amend the Constitution to authorize such a statute. 
In the flag-burning case, senators were presented with two distinct 
questions: should they adopt a flag-burning statute if consistent with the 
First Amendment, and should they adopt a constitutional amendment that 
would ensure the constitutionality of flag-burning statutes. Lund treats 
these two questions as a single one about the desirability, as a matter of 
public policy, of having an enforceable flag-burning statute.76 They are not. 
A senator who sincerely wanted a flag-burning statute might think 
that obtaining one by means of amending the Constitution would leave 
the nation worse off than it would be without a flag-burning statute.77 The 
senator's concern might be two-fold. An apparently narrow constitutional 
amendment directed solely at authorizing flag-burning statutes might be 
taken by future Congresses and Supreme Courts as expressing a broader 
policy about the basic principles of free expression,18 thereby authorizing 
larger incursions on free expression than the senator believes appropriate. 
The senator might also be concerned about setting a precedent-not 
about free expression-but about amending the Constitution. The senator 
might believe that proponents of unwise constitutional amendments (as 
the senator sees the proposals) would be emboldened were the Constitu-
tion amended to authorize flag-burning statutes. The cost of forgoing an 
enforceable flag-burning statute after constitutional amendment might be 
lower than the costs associated with amending the Constitution. Making 
sense of the timing explanation requires consideration of the possibility 
that a proposal will be made to amen.! the Constitution at the moment 
that the constitutional point of order is raised. 
The responsibility explanation for invoking the Constitution rather 
than policy is that the constitutional point of order allows senators to 
shift responsibility for the proposal's defeat from themselves to the Con-
stitution. Senator David Boren's (D-Okla.) statements in the line-item 
veto debate illustrate how the responsibility explanation might work. 
76 Lund, supra note 65, at 472-73. 
77 The argument is elaborated in Mark Tushnet, The Flagburning Episode: An Essay 
on the Constitution, 61 U. COLO. L. REV. 39 (1990). 
78 The model for this concern would be the Ele,venth Amendment, which the Supreme 
Court has interpreted to express a basic principle of state immunity from suit that goes 
well beyond the Amendment's express terms. For decisions articulating this understanding 
of the Amendment's deeper meaning, see, for example, Seminole Tribe of Florida v. Flor-
ida, 517 U.S. 44 (1996), and Alden v. Maine, 527 U.S. 706 (1999). \ 
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Many opponents of the line-item veto statute thought it was bad policy. 
Senator Boren, a former governor who had exercised a line-item veto 
over his state's budget, clearly did not.79 He expressed his willingness to 
co-sponsor a constitutional amendment creating a line-item veto power. 
But, he said, "as much as I favor the line-item veto, I feel I have no 
choice but to vote that it does not comply with the Constitution of the 
United States."80 This sense of compulsion makes the Constitution, and 
not the senator, responsible for the proposal's defeat. 
Interestingly, Justice Anthony Kennedy alluded to precisely the same 
responsibility-shifting function of the Constitution in the Supreme Court's 
initial flag-burning decision. 81 Justice Kennedy voted with the five-justice 
majority to find unconstitutional a state's ban on flag-burning as a means 
of political protest. He observed, "[s]ometimes we must make decisions 
we do not like" because "the law and the Constitution, as we see them, 
compel the result."82 Justice Kennedy suggested as well that this effort to 
shift responsibility can never be entirely successful: when "we are pre-
sented with a clear and simple statute to be judged against a pure com-
mand of the Constitution ... , [t]he outcome can be laid at no door but 
ours."83 Precisely the same thing could be said about senators who at-
tempt to shift responsibility for the defeat of a proposal their constituents 
favor from themselves to the Constitution: the constituents could still lay 
responsibility at the senators' doors. 
To the extent that electoral constitutional responsibility is attenuated, 
why might senators take the Constitution seriously? To answer that ques-
tion, reasons for senators' preferences must be examined. Political scien-
tists' studies of legislative behavior suggest that legislators seek to de-
velop what they personally believe to be good public policy within the 
constraints imposed by their constituents' desires. 84 That is, legislators 
want to do good as they see it, but they also want to be reelected. 
The first thing to note is that a senator might hold a personal belief 
that good public policy includes compliance with the Constitution. That 
is, she might think that no policy is a good one that violates what the 
senator believes to be constitutional requirements. Senators with such a 
79 130 CONGo REC. 10,863 (1984). 
80 130 CONGo REC. 10,863 (1984). Professor Robert Goldstein quotes an aide to a 
Democratic senator who offered a somewhat weaker version of the responsibility explana-
tion, distinguishing between a desirable statute-"a good thing"-and a constitutional 
amendment that would "screw[] around with a fundamental principle of the democratic 
system." GOLDSTEIN, supra note 66, at 181-82. 
81 Texas v. Johnson, 491 U.S. 397 (1989). 
821d. at 420-21 (Kennedy, J., concurring). 
831d. 
84 The classic study is RICHARD F. FENNO, JR., CONGRESSMEN IN COMMITTEES (1973), 
arguing that members of Congress pursue the goals of reelection, power within Congress, 
and good public policy. More recently, two authors confirmed the importance of reelection 
and public policy while down-playing the importance of power within Congress. STEVEN 
S. SMJ"FH & CHRISTOPHER J. DEERING, COMMITTEES IN CONGRESS (1990). 
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belief take the Constitution seriously just because they take their role in 
making good public policy seriously, and the problems they may have 
with their constituents over their personal constitutional views are no differ-
ent from the problems they may have over ordinary policy questions. 
In addition, a senator may gain some freedom to act on his personal 
constitutional views by delivering the pork to his constituency, building 
up a reservoir of good will that leads constituents to accept the senator's 
rejection on constitutional grounds of a policy the constituents favor. 85 As 
a senator gains seniority, even constituents who vigorously disagree with 
the senator's constitutional views might be willing to swallow their objec-
tions so as to preserve the advantages they gain from the member's sen-
iority. 
Finally, constituents themselves may think that complying with the 
Constitution is a component of good public policy. Such constituents may 
agree with the senator's constitutional views or may defer to the senator's 
judgment about what the Constitution requires. In either case, these con-
stituents provide electoral support for the senator. 
These considerations suggest why senators' electoral incentives do 
not necessarily lead senators to ignore their own considered constitutional 
views when voting on a constitutional point of order. Possibility is not 
necessity, of course, and the coincidence between constitutional positions 
and policy positions might be suspicious. It may be wrong, though, to see 
votes on constitutional points of order as politically expedient reflections 
of underlying policy views. One might instead see the votes on the con-
stitutional points of order as reflecting considered constitutional judg-
ments, influenced but not dictated by policy views.86 
Consider the following theory of constitutional interpretation. The 
Constitution should be interpreted in light of text, original understanding, 
accumulated precedent, and fundamental principle. Often, and particu-
larly in the most contentious cases, those sources will not conclusively 
establish that a proposal (or enacted statute) is constitutional or unconstitu-
tional. If they do not, one can properly resolve the constitutional question 
by taking into account whether the proposal or statute would improve the 
functioning of the government as an ongoing operation. Sometimes senators 
holding this theory of constitutional interpretation will find themselves in 
precisely this situation of interpretive openness. 87 When they do, the co-
incidence between their policy views and their votes on a constitutional 
point of order indicates a fully responsible exercise of the senators' duty 
85 To be clear, here "pork" refers not simply to direct material benefits to the constitu-
ency but more generally to actions consistent with the constituency's policy preferences. 
86 Obviously this account cannot explain senators' votes with respect to amending the 
Constitution but only their votes on constitutional points of order against legislative pro-
posals, which are necessarily predicated on the existing Constitution. 
87 Whether senators actually hold this theory is debateable but the theory appears to be 
something reasonably common-sensical, and one that a senator might well adopt. 
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to vote on the constitutional point of order solely with reference to their 
theoretically informed view of the proposal's constitutionality. 
Finally, it seems worth emphasizing that the constitutional theory 
described is a perfectly respectable one that judges could hold as well. 88 
In a sense, then, the Senate's practice on constitutional points of order might 
support the proposition that non-judicial constitutional review can be 
little different from judicial constitutional review-if judicial review is 
understood in a specific way and if senators in fact adopt the theory of 
constitutional interpretation that could justify the apparent congruence 
between policy views and votes on constitutional points of order. 
Additionally, senators' incentives may be less mysterious than judges'. 
To the extent that practice on constitutional points of order can inform 
judgment, senators stack up reasonably well in comparison to judges, in 
part because one can understand how senators' incentives might actually 
lead them to take the Constitution seriously. The limited scope of the 
practice of the constitutional point of order may be important here as 
well: politicians who do reasonably well when they occasionally face up 
to constitutional questions directly might not do as well were they to con-
front such questions routinely. 
II. BILL CLEARANCES AT THE OFFICE OF LEGAL COUNSEL 
The Office of Legal Counsel ("OLC") in the United States Department 
of Justice reviews legislative proposals for constitutionality as the execu-
tive branch's legal advdor, acting by delegation from the Attorney Gen-
eral. 89 The OLC is headed by an Assistant Attorney General nominated 
by the President and confirmed by the Senate.90 The office staff includes 
88 Of course, it is not the only reasonable theory of constitutional interpretation. One 
could believe that proposals or statutes are (necessarily) constitutional when the standard 
sources for interpreting the Constitution run out, in the sense that they do not conclusively 
establish the proposals' or statutes' unconstitutionality. Judge Frank Easterbrook has ex-
pressly taken that position. See Frank Easterbrook, Alternatives to Originalism, 19 HARV. 
J. L. & PUB. POL. 479 (1996). 
89 See 28 C.ER. § 0.25(a) (1999) (assigning the OLC duties of preparing formal and 
informal opinions and f'iving legal advice to governmental agencies); Office of Legal 
Counsel, Mission Statement, at http://www.usdoj.gov/olc/index.html(last visited Apr. 14, 
2003). The OLC also plays a role in developing an administration's posture in litigation, a 
matter discussed elsewhere in the scholarly literature. See, e.g., Dawn E. Johnsen, Presi-
dential Non-Enforcement of Constitutionally Objectionable Statutes, 63 LAW & CONTEMP. 
PROBS. 7 (2000); David Barron, Constitutionalism in the Shadow of Doctrine, 63 LAW & 
CON TEMP. PROBS. 61 (2000). In addition to published materials, this Part relies on: Tele-
phone Interview with Randolph Moss, Former Attorney General, OLC (Jan. 21, 2001); 
Interview with Cornelia Pillard, Former Deputy, OLC (Sept. 21, 2001); Telephone Inter-
view with Martin Lederman, Attorney Advisor, OLC (July 9, 200 I). 
90 The degree to which the Assistant Attorney General in charge of the OLC regards 
himself (no women have held the position as of yet) as an essential part of the President's 
policy team has varied, as has the President's interest in making constitutional law an im-
portant component of his policy agenda. DOUGLAS W. KMIEC, THE ATTORNEY GENERAL'S 
LAWYER: INSIDE THE MEESE JUSTICE DEPARTMENT (1992), describes Kmiec's service in 
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several deputies, one of whom has primary responsibility for bill com-
ments.91 All the deputies are political appointees.92 The staff lawyers are a 
combination of young attorneys, including those drawn to serve a par-
ticular administration-but who sometimes stay with the Office for at least a 
few years after the administration they joined has departed-and career 
civil servants who provide long-term institutional memory. 
The bill clearance process, which is only one part of the OLe's role 
as chief constitutional advisor to the executive branch, involves an at-
tempt to screen all legislative proposals for constitutionality.93 Typically, 
as bills arrive, a deputy assigns the bill to a staff lawyer, sometimes on the 
basis of the lawyer's expertise, but sometimes simply because the lawyer 
is available to do the analysis.94 The assignment may also include some 
guidance about the administration's initial reaction to the proposal, and 
the staff attorney and a deputy may interact as the comment develops. 
Assignments based on expertise are not always possible or accurate. 
There are two relevant kinds of expertise. A lawyer can be an expert in 
some substantive statutory area, such as pension law or employment law, 
or the lawyer can be an expert about some general constitutional area, 
such as religious freedom or economic liberty. Assigning a bill to a staff 
lawyer based on subject matter may have no relationship to the lawyer's 
constitutional expertise. The more common practice of assigning a bill 
based on constitutional expertise, however, may be equally problematic. 
A proposal may raise red flags with respect to one constitutional question 
that, on analysis, turns out to be insubstantial, while containing in its de-
the OLC in an administration that did take constitutional law to be an important element in 
its policy agenda. Kmiec's account is from the perspective of one who saw himself playing 
a large role on the constitutional policy team. For an overview of the more general question 
of the Attorney General's role as neutral expositor of law or political adviser, see Moss, 
supra note 15, at 1308-09. 
91 The description, infra, of OLC's organization and operation is based upon the inter-
views cited, supra note 89. 
92 In this respect the OLC differs from the Office of the Solicitor General, where one 
deputy is understood to be the "political" deputy, while the others are career attorneys. At 
least two deputies have served across administrations headed by presidents from different 
parties: Mary C. Lawton, who served from 1972 to 1979, and Larry L. Simms, who served 
from 1979 to 1985. More recently, however, all the deputies have been political appointees 
rather than career government lawyers. One reason for the difference in staffing patterns 
between the OLC and the Solicitor General's office is that the Solicitor General centralizes 
the administration's litigation in the Supreme Court (and authorizes appeals to courts of ap-
peals), whereas departmental and agency general counsels and the White House Counsel's 
Office are alternatives to the OLC for advice to executive departments and agencies. Peo-
ple from those departments might avoid asking the OLC for advice if they are not confident 
that its management is in tune with the administration's agenda. 
93 See Office of Legal Counsel, About OLe, at http://www.usdoj.gov/olc/index.html 
(last visited Feb. 12, 2003). 
94 A staff lawyer may process between five and ten bills a week while Congress is in 
session. 
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tails, an entirely different and more substantial constitutional question 
with which another staff lawyer may be more familiar. 95 
In theory, the OLC should clear proposals at every stage, from intro-
duction to modification in committee to amendment on the floor. Often, 
however, the legislative process moves too quickly for the OLC to offer 
its views on every new development. In practical terms, bills and occa-
sional committee modifications are all that the OLC can actually consider,96 
except for the possibility of screening bills when they reach the Presi-
dent's desk for signature or veto. Turn-around times are typically short, 
ranging from hours to a few days, with a seven-day deadline being un-
usually long.97 In the vast majority of cases, the OLC concludes that the 
bill raises no constitutional concerns, and indicates that it will have no 
comment on the bil1.98 Of the remainder, bills likely to move through the 
legislative process receive more attention than proposals that are not 
likely to advance.99 
As a matter of form, the OLC considers the constitutionality of a bill 
before deciding whether to recommend that the President veto the bill if 
it is adopted by both houses of Congress. After the staff lawyer responsi-
ble for a bill comes to a conclusion and drafts a comment, a deputy as-
sistant attorney general examines and approves the comment. That com-
ment is then sent to the Department's Office of Legislative Affairs ("OLA"), 
which has responsibility for advancing the administration's legislative 
agenda. loo That Office, in turn, compiles the constitutional comments from 
the OLC and policy-based comments from other components of the De-
partment of Justice, such as the Civil Rights Division or the Criminal 
Division, whose activities would be affected by the bill. The OLA writes 
a letter to the Office of Management and Budget ("OMB"), which, after 
receiving comments from all affected departments, compiles and trans-
95 Collegial interactions within the Office obviously alleviate this difficulty, but time 
pressures may limit the extent to which such interactions occur. 
96 The OLC can process modifications made in committee if the committee staff mem-
bers are willing to continue to notify and work with the Department of Justice regarding 
significant developments. The OLC also occasionally has the opportunity to comment on 
floor amendments, depending on the pace of the legislative process and the importance the 
OLC and the Office of Legislative Affairs ("OLA") attach to the floor amendment. 
97 If more time is needed, the OLC can request that the OLA provide a more realistic 
assessment of when the proposal is likely to move forward in Congress, or, in extraordi-
nary cases involving either an administration proposal or a bill submitted by someone with 
whom the administration has close ties, request that the OLA try to slow the legislative 
process down to enable the OLC to clear the bill. 
98 Of course talented lawyers can always gin up constitutional challenges to any legis-
lative proposal so that the no-comment decision then presumably rests on a judgment that 
the proposal raises no substantial constitutional questions. 
99 For ease of administration, it might make sense for the OLA to identify for the OLC 
which bills are more likely to move, but no such screening occurs on a regular or formal 
basis. 
100 See Office of Legislative Affairs, Mission Statement, at http://www.usdoj.gov/ola/ 
ola.html (last visited Feb. 12, 2003). 
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mits the administration's comments to the relevant congressional com-
mittees.101 The OMB letter is the only one that is released outside the ad-
ministration, and the OMB sometimes omits the OLC's constitutional 
comments from its letter. 102 
OLC comments aim to determine the constitutionality of legislative 
proposals on a blend of assumptions about constitutional interpretation, 
and the mix varies over time. Some administrations have distinctive 
agendas regarding the Constitution and its proper interpretation, and bill 
clearances will be shaped by those agendas. Other administrations accept 
Supreme Court doctrine as generally controlling. 103 Even in the former 
case, however, the OLC's professional orientation appears to be shaped 
in significant part by judicial doctrine. Professor Nina Pillard argues that 
the OLC's reliance on judicial doctrine results from strategic calculation 
as well as professional orientation. 104 The OLC can defend its judgments 
on constitutionality against challenges from policy-oriented members of 
the administration by pointing to the Supreme Court as the source of the 
OLC's interpretation. 105 
The labels the OLC has developed to give its conclusions suggest its 
reliance on judicial doctrine. The weakest label for a proposal that raises 
constitutional questions is that the proposal raises a "litigation risk," which 
means, roughly, that a reasonable judge might but probably would not 
find the proposal unconstitutional if adopted. Stronger labels are that the 
proposal raises "constitutional concerns" or "serious constitutional con-
cerns." Here a second element of constitutional interpretation can enter, 
with the OLC offering a constitutional perspective independent of that 
developed in Supreme Court opinions. Finally, the OLC may assert that 
the proposal if enacted, would be unconstitutional, which ordinarily amounts 
101 See Douglas W. Kmiec, OLC's Opinion Writing Function: The Legal Adhesive for a 
Unitary Executive, 15 CARDOZO L. REV. 337, 338-39 (1993) (describing the review proc-
ess for pending legislation). 
102 See id. at 339 ("OMB cannot always be relied upon to fully divulge OLC's legal 
thinking to Congress."). Lund expresses great skepticism about the seriousness with which 
the OLC's constitutional comments are taken by members of Congress. Lund, supra note 
65, at 466-67. The concern of this Essay is with the OLC practice itself and not with its 
effects on enacted legislation. 
103 See Memorandum for the General Counsels of the Federal Government (May 7, 
1996), at http://www.usdoj.gov/olc/delly.htm (last visited Apr. 14, 2003). The memoran-
dum states that 
[d. 
[The Department of Justice] believe[s] that the constitutional structure obligates 
the executive branch to adhere to settled judicial doctrine that limits executive and 
legislative power. While the Supreme Court's decisions interpreting the Constitu-
tion cannot simply be equated with the Constitution, we are mindful of the special 
role of the courts in the interpretation of the law of the Constitution. 
104 See Nina Pillard, The Solicitor General and the Office of Legal Counsel: Constitu-
tional Consciences of the Executive Branch? (manuscript on file with author). 
105 See id. 
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to an OLC recommendation that the President veto the proposal if en-
acted in its present form. 106 
Each OLC label functions both as a prediction about possible future 
action, whether in courts or by the President, and as a marker in negotia-
tions over the bill's language and content. Either through the OLA or, 
with White House permission, by direct contact with a member of the con-
gressional staff, OLC attorneys may suggest revisions that would achieve 
the drafter's primary goals without presenting even a litigation risk. 'Of 
course, the more serious the OLC's constitutional objections, the more 
leverage it has in these discussions because of the possibility of a veto 
recommendation. 107 
Of primary interest here, the OLC's constitutional analysis occurs 
within an executive department by subordinate officials in an administra-
tion with its own political agenda. That the OLC is part of a specific admini-
stration means that the OLC's constitutional comments might be affected 
by the administration's interest in moving its agenda through Congress. lOS 
That it is part of the executive branch means that the OLC typically de-
fends the President's prerogatives against what its attorneys see as threats 
to the presidency as an institution. Observers suggest that the latter effect 
is more substantial than the former. 
Staff attorneys will usually know the administration's position on major 
proposals important to the administration. The OLC will interact with the 
White House in developing the proposals to avoid constitutional difficulties. 
Sometimes, however, the staff attorneys drafting comments on a particu-
lar bill might not be aware that the administration has a position on the 
proposal. Even more often, the attorneys will rarely know whether a pro-
posal comes from an ally of the administration or is being pushed by 
someone whose vote the administration needs on other issues. Finally, as 
a matter of interpretive methodology, courts have often said a great deal 
about substantive constitutional questions raised by legislative proposals. 
Judicial decisions as a source for constitutional interpretation thus may 
106 A provision the OLC regards as clearly unconstitutional may be embedded in om-
nibus legislation, and the OLC may think it inappropriate to recommend a veto of such a 
bill merely because it contains an unconstitutional provision. The OLC may then develop a 
statement for the President to issue when he signs the bill, in which the President will note 
the provision's unconstitutionality and indicate that the administration will not treat it as 
binding. See, e.g., Kmiec, supra note 101, at 345-46 (noting that at signing statements, "it 
has fallen to [the OLC] to set forth in a draft signing statement how the unconstitutional 
feature will be handled"). 
107 Lund argues that the OLC comments serve as veto threats, but that the credibility of 
the threats does not depend on the quality of the OLC's arguments, primarily because 
members of Congress are accustomed to receiving OLC comments containing "very ag-
gressive advocacy of the interests of OLC's client." Lund, supra note 65, at 466-67. 
\08 See Moss, supra note 15, at 1306 (arguing that "the executive branch lawyer should 
work within the framework and tradition of executive branch legal interpretation and seek 
ways to further the legal and policy goals of the administration he serves. He should do so, 
however, within the framework of the best view of the law and, in that sense should take 
the obligation neutrally to interpret the law as seriously as a court"). 
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weigh against the incumbent administration's policy positions. I09 The OLC's 
bill comments may therefore be reasonably disinterested relative to the 
specific legislative agenda of the administration in office. 110 
The OLC has good strategic reasons for being reasonably disinter-
ested. As former Attorney General Randolph Moss observes, "Congress 
is less likely to take seriously a constitutional objection to proposed leg-
islation if that objection, or the general approach of the Office is seen as 
policy-as opposed to legally-driven."111 An administration that seeks 
political cover by obtaining a statement from the OLC that some pro-
posal is unconstitutional will hardly be helped if the perception becomes 
widespread that OLC comments simply use constitutional terminology as 
a way of advancing the administration's policy agenda. Yet, similar to the 
congruence between senators' constitutional and policy positions, princi-
pled constitutional analysis often leaves ample room for policy consid-
erations. l12 Where it does, OLC comments will be consistent with both 
existing doctrine and the administration's policy agenda.ll3 
The flag-burning episode illustrates how the OLC's legal analysis 
might conflict with an administration's legislative agenda. 114 The OLC's 
position was that Supreme Court doctrine clearly indicated that no anti-
flag-burning statute would be held constitutional. 1I5 Therefore, the Bush 
Administration supported adopting a constitutional amendment. 116 The 
OLC's stance may actually have weakened the Administration's position 
because it allowed opponents to make the argument that it was unwise to 
amend the Constitution. I 17 
109 Disinterestedness may be reinforced by the OLe's focus on determining constitu-
tionality according to current judicial criteria, because the courts-depending on their compo-
sition-need not be assumed sympathetic to a particular Administration's legislative agenda. 
110 The OLC may, of course, be disinterested when its analysis leads to a conclusion 
that an administration proposal is constitutional, but one can identify the independent ef-
fect of disinterestedness only by examining situations in which the OLC analysis conflicts 
with the administration's legislative program. 
III Moss, supra note 15, at 1311. 
112 See supra text accompanying notes 86-88. 
113 Cf Moss, supra note IS, at 1327 ("[T]he public may elect a President based, in 
part, on his view of the law, and that view should appropriately influence legal interpreta-
tion in that President's administration"). 
114 For another example, see Elizabeth Garrett, Harnessing Politics: The Dynamics of 
Offset Requirements in the Tax Legislative Process, 65 U. CHI. L. REV. SOl, 536 n.134 
(1998) (describing a decision by the first Bush Administration to forego changing the tax 
rate on capital gains by executive order, after receiving legal advice that such an action 
would be unconstitutional). 
115 See Lund, supra note 65, at 469-70 (describing the OLC analysis and the Admini-
stration position). 
116 See id. 
117 One can perhaps locate a political motive for the Administration's position: deci-
sion-makers oriented to politics might have thought that Democrats would be more vulner-
able the longer the issue persisted on the national agenda and that allowing Democrats to 
pursue an unconstitutional statutory remedy to be followed by consideration of a constitu-
tional amendment would hurt Democrats. But see id. at 470 ("[T]he Bush administration 
had no obvious motive for overstating the vulnerability of the proposed bill to constitu-
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The line-item veto controversy provides another example of how OLC 
legal analyses might conflict with an administration's agenda. The Reagan 
Administration believed that it could gain greater control over fiscal pol-
icy if the President had the power to veto specific items in appropriations 
bills.IIB The Constitution provides that the President shall have the op-
portunity to sign or veto "[e]very Bill which shall have passed" both 
houses of Congress ."9 Conservatives argued that the practice of packag-
ing a large number of unrelated appropriations in a single statute trans-
formed that statute from a single constitutional "Bill."120 They argued, 
each sub-unit within these larger packages was a "Bill" within the meaning 
of the Constitution, and therefore could be vetoed individually. 121 How-
ever, Charles Cooper, the OLC head, concluded that the Constitution could 
not be read in this way.122 Thus, the OLC's legal analysis appeared to 
conflict with the Administration's policy agenda, supporting the proposi-
tion that the OLC can offer legal advice in a reasonably disinterested way. 123 
Administration proposals are likely to be vetted by the OLC for con-
stitutionality before they emerge in the public eye. The OLC's participa-
tion in drafting legislation allows it to trim away the most constitution-
ally problematic features, modifying legislative proposals-thereby al-
tering the administration's initial (politically driven) agenda-in the 
service of a more disinterested view of the Constitution's requirements. 124 
Yet, here too another complication arises. The OLC interacts with 
other elements in the Department of Justice, such as the Civil Rights Di-
vision; the "White House"; and other parts of the administration. As a 
proposal is reshaped in response to OLC concerns, those other institu-
tions may contact the OLC and attempt to change the position the OLC 
has taken, either by directly changing the OLC's views or by downgrad-
ing an evaluation from "serious constitutional concern" to "litigation risk." 
The OLC sometimes resists these concerns, sometimes accommodates 
tional challenge .... "). 
118 See Kmiec, supra note 101, at 353-59 (describing the issue and criticizing the 
OLC's position). 
119 U.S. CONST. art. I, § 7, cl. 2. 
120 For a collection of essays discussing this position, see PORK BARRELS AND PRINCI-
PLES: THE POLITICS OF THE PRESIDENTIAL VETO (1988). 
1211d. 
122 12 Op. Off. Legal Counsel 128, 159 (1988). 
123 As with the flag-burning controversy, one can offer a more political account, in 
which the Administration might not have been politically unhappy over being unable to 
exercise a line-item veto. By keeping the issue alive, the Administration was able to place 
responsibility for fiscal excess on Congress, and by having no line-item veto power, the 
Administration was not forced to take responsibility for particular appropriations deci-
sions. 
124 As Randolph Moss puts it, "[o)n almost a daily basis, the Office of Legal Counsel 
works with its clients to refine and reconceptualize proposed executive branch initiatives in 
the face of legal constraints," Moss, supra note 15, at 1329. This "provides a means by 
which the executive branch lawyer can contribute to the ability of the popularly-elected 
President and his administration to achieve important policy goals." Id. at 1330. 
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them, and occasionally is persuaded on the merits that its initial evalua-
tion was incorrect. 
When embodied in concrete proposals, an administration's agenda 
may raise few constitutional red flags within the OLC. 125 In addition, 
many legislative proposals do no more than pose a "litigation risk," in the 
OLe's terms, and disinterested advice to that effect is likely to do little to 
impede the progress of an administration proposal. At the same time, 
modifying proposals to take into account the OLe's constitutional con-
cerns almost inevitably reduces the degree to which the proposal, if en-
acted, will advance the administration's policy goals. 
Students of the Canadian Charter of Rights have criticized the proc-
ess of what they call Charter-proofing. That process involves action by 
the executive branch to modify its proposals in response to constitutional 
concerns expressed by the civil servants who vet legislation for compati-
bility with the Charter, but the modifications are more extensive than are 
strictly required by the Charter. 126 Charter-proofing can be a problem 
when legally oriented civil servants advise policy-oriented cabinet mem-
bers. Civil servants may be less attentive to the administration's policy 
goals and the cabinet member may not realize that the civil servant is 
over-estimating the risk that the legislation will be held unconstitutional. 
The OLC's organization, a combination of civil servants and legally trained 
political appointees, reduces the chance of distortion of the administra-
tion's policy agenda. Nonetheless, it is likely that some degree of risk 
aversion remains and may adversely affect the shape of an administra-
tion's legislative proposals. 
Further, proposals adversely affecting the prerogatives of the presidency 
as an institution are different from other legislation. With respect to such 
125 It therefore seems worth nothing that the specific line-item veto proposal that Charles 
Cooper, former OLC head, addressed was raised initially outside the Reagan Administra-
tion, by its conservative allies. See PORK BARRELS AND PRINCIPLES, supra note 120. 
126 Charter-proofing differs from the unexceptionable practice of attempting to draft 
legislation that is no more than minimally consistent with constitutional requirements. 
Charter-proofing is a practice of excessive risk-aversion among civil servants and parlia-
mentarians, which takes the form of overestimating the risk that a court will declare a pro-
posal unconstitutional and modifying it to reduce that risk to acceptable levels, again at the 
cost of the proposal's policy goals. For a defense of Charter-proofing of this sort, see Kent 
Roach, The Attorney General and the Charter Revisited, 50 U. TORONTO LJ. 1, 16 (2000). 
For the same author's use of the term in the sense of minimal compliance with the Charter, 
see Kent Roach, The Effects of the Canadian Charter of Rights on Criminal Justice, 33 ISR. 
L. REV. 607, 610 n.8 (1999). Professor Keith Ewing provides examples in which excessive 
risk-aversion may have led to the withdrawal of proposals, in one case because the civil 
servants suggested that legislation converting the British rail system back to public control 
would require an amount of compensation that the government was unwilling to provide. 
KEITH EWING, THE CASE FOR SOCIAL RIGHTS 19 (Apr. 12, 2001) (manuscript on file with 
author). Of course, in the case of withdrawn proposals one can always remain uncertain 
about the degree to which the government was committed to the proposal in the first place; 
constitutional objections may have provided a convenient excuse for withdrawing a pro-
posal that was made primarily to satisfy some constituency rather than with an eye to en-
actment. 
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proposals, the OLC protects the presidency, not the incumbent President. 127 
In fact, protecting the presidency sometimes means opposing the incum-
bent. 128 The incumbent may have a different view of the Constitution than 
the view taken by the OLC,129 or the President may have political reasons 
for accepting-in exchange for what he regards as more important im-
mediate policy goals-legislation the OLC regards as incursions on the 
office.l3O In short, the OLC provides advice that is more interested than dis-
interested when the presidency's prerogatives are in question. 131 
Judicial guidance on questions regarding the institutional 'presidency 
is less available than it is with respect to other constitutional questions. 
When courts have addressed such questions, the OLC has regularly given 
"cases unfavorable to executive branch prerogatives vis-a-vis Congress a 
far more limited reading than cases in other areas and, conversely, give[n] 
favorable cases a very broad reading."132 
Because judicial interpretations provide less guidance here than in 
other areas, historic practice plays a more important role in interpreta-
tion. I33 The President may wish to give up some aspect of the presidency's 
127 As always, the degree to which the OLC advances a view in defense of the institu-
tions of the presidency in tension with the views of the incumbent administration will vary 
somewhat across administrations. In general, however, the career lawyers will defend the 
institution of the presidency and the deputies will offer resistance to varying degrees. See 
interviews cited supra note 89. 
128 Obviously, opposing here means something like, "forcefully advocating an alterna-
tive position within the administration." 
129 A President who had been a senator, for example, might think that the institution of 
the presidency had fewer prerogatives against congressional investigation than the OLC 
might believe. 
130 Negotiations over proposals can be particularly complex when the President's pre-
rogatives are at stake. Sometimes OLC's constitutional analysis functions as a bargaining chip, 
but it may seem peculiar to all participants for the President to offer to accept something 
the OLC asserts is unconstitutional. 
131 An analysis predicated on institutional interests is compatible with some aspects of 
fundamental constitutional theory. As Madison wrote in The Federalist, in a system 9f separa-
tion of powers, "[tJhe interest of the man must be connected to the constitutional rights of 
the place." THE FEDERALIST No. 51, at 322 (c. Rossiter ed., 1961). A President whose staff 
provides disinterested interpretation of the President's powers will be at a disadvantage when 
Congress and the courts interpret the Constitution to advance their institutional interests. 
132 John O. McGinnis, Models of the Opinion Function of the Attorney General: A 
Normative, Descriptive, and Historical Prolegomenon, 15 CARDOZO L. REV. 375, 431 (1993). 
133 Supreme Court Justices have sometimes observed that judicial interpretation of the 
Constitution in questions going to the division of power between the President and Con-
gress depends on practice. See, e.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 
579, 6 \0 (1952) (Frankfurter, J., concurring) ("The Constitution is a framework for gov-
ernment. Therefore the way the framework has consistently operated fairly establishes that 
it has operated according to its true nature."); Dames & Moore v. Regan, 453 U.S. 654, 678 
(1981) (relying, in part, on "a history of congressional acquiescence" to support the con-
stitutionality of the practice of presidential settlement of claims against foreign govern-
ments); United States v. Midwest Oil Co., 236 U.S. 459, 474 (1915) (asserting that "Iong-
continued practice, known to and acquiesced in by Congress, would raise a presumption 
... of a recognized administrative power of the Executive .... "). Sometimes, however, 
Justices express doubt about the relevance of long-standing practice to constitutionality. 
See. e.g., Youngstown, 343 U.S. at 610 (Frankfurter, J., concurring) ("Deeply embedded 
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prerogatives for reasons of policy or principle. Because constitutional prece-
dent is often set by the executive's course of conduct in this area, relin-
quishing a constitutional position to gain some other policy advantage 134 
undermines the presidency in two ways. It directly sets a precedent about 
what counts as a permissible incursion on the presidency, and it demon-
strates that the presidency can survive and continue to function after a 
particular prerogative has been limited. Thus, the OLC's position as de-
fender of the institution of the presidency may bring it into conflict with 
the policy objectives of the President it serves. 
Professor Douglas Kmiec describes one example in which the conflict 
between the OLC's defense of the presidency's prerogatives clashed with 
the President's political agenda. 135 The Civil Service Reform Act of 1978 
created a "Special Counsel" to receive and investigate complaints by fed-
eral employees who believed that they had suffered retaliation for dis-
closing government mismanagement. 136 Under the Act, the presidentially 
appointed Special Counsel could only be removed by the President for 
"inefficiency, neglect of duty, or malfeasance in office."I37 In 1986, Con-
gress began to consider revising the Act and expanding the Special Coun-
sel's authority by giving the Office of Special Counsel the power to sue 
executive branch agencies. 138 The OLC objected to both the limitations on 
the President's power to remove the Special Counsel and to the new liti-
gating authority.139 The OLC regarded the Office of Special Counsel as a 
subordinate component of the executive branch subject to presidential 
direction and the presidency, not the courts, as the location for resolving 
disputes within the executive branch. 140 For what Kmiec regards as politi-
traditional ways of conducting government cannot supplant the Constitution or legisla-
tion .... "); Powell v. McCormack, 395 U.S. 486, 546-47 (1969) ("That an unconstitutional 
action has been taken before surely does not render that same action any less unconstitu-
tional at a later date."). See also Walz v. Tax Comm'n of City of N.Y., 397 U.S. 664, 678 
(1970) ("It is obviously correct that no one acquires a vested or protected right in violation 
of the Constitution by long use, even when that span of time covers our entire national 
existence and indeed predates it. Yet an unbroken practice ... , openly and by affirmative 
state action, not covertly or by state inaction, is not something to be lightly cast aside."). 
134 See Kmiec, supra note 101, at 339 ("From OMB's perspective, a constitutional 
question might need to be sacrificed or horse-traded for an administration policy goal. 
This, of course, is constitutional blasphemy to OLC, and it has, on occasion, ... placed the 
President in the awkward position of later being presented with enacted legislation he 
could not, at least as a constitutional matter, accept."). 
135 See Kmiec, supra note 101, at 340-44. Kmiec's account seems colored by his dis-
dain for political considerations that, in other contexts at least, seem entirely defensible. 
KMIEC, supra note 90, at 60-63, provides a somewhat more restrained account. 
136 Civil Service Reform Act of 1978, 5 U.S.c. § 1202 (2000). 
137 Id. 
138 See Kmiec, supra note 101, at 340-44. 
1391d. 
140 For an argument supporting the proposal's constitutionality and suggesting that the 
constitutional objections described here rest on aggressive readings of the relevant prece-
dents, see Morton Rosenberg, Congress's Prerogative Over Agencies and Agency Deci-
sionmakers: The Rise and Demise of the Reagan Administration's Theory of the Unitary 
Executive, 57 GEO. WASH. L. REV. 627 (1989). 
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cal reasons, the OMB "muffled" the OLC's objections, and Congress 
adopted the new Whistleblower Protection Act of 1988, leaving the OLC 
"appalled." 141 In the end, the OLC's views prevailed when President Reagan 
pocket-vetoed the legislation. 142 Notably, the veto occurred during a presi-
dential campaign, but President Reagan was not running for reelection 
and therefore did not bear any direct political costs arising from his fail-
ure to indicate earlier his-or the OLC's-opposition to the legislation. 
Despite anecdotal illustrations of the OLC's effects, precise and 
systematic information about the OLC's bill clearance practice is thin. 
Nevertheless, several conclusions seem justified. First, the OLC probably 
presents constitutional analyses as disinterested as those of the courts 
when it assesses proposals that OLC staff attorneys and deputies do not 
believe to be part of an incumbent administration's legislative program. 
That class may be larger than one might initially think because those ac-
customed to thinking about legislative politics may assimilate proposals 
by administration allies with administration proposals, while OLC attor-
neys and even deputies will not. The fact that OLC staff attorneys are 
civil service bureaucrats weighs against the fact that they also serve par-
ticular administrations. Additionally, the disinterestedness of OLC analy-
sis arises in part because the attorneys assess constitutionality with ex-
isting court decisions in mind. 143 
Second, OLC analyses of core administration proposals will cer-
tainly be slanted to favor the administration's position. The OLC will 
help shape the proposals to avoid severe litigation risks. It is important to 
note, however, the aim is to ensure that the legislation, if enacted, would 
survive constitutional attack, not to ensure that the legislation actually is 
constitutional according to a disinterested approach to constitutional in-
terpretation. l44 Further, interactions between the OLC and other parts of 
the administration may affect the OLC's constitutional evaluations. Courts 
do not engage in such interactions. 
Third, OLC analyses of proposals that its attorneys believe will un-
dermine presidential prerogatives aggressively support the presidency, 
again because of the OLC's self-identified bureaucratic mission to defend 
the presidency's prerogatives. As indicated earlier, the relevant constitu-
tional law in this area is largely made by practice and much less so by 
judicial decision. This has two implications. There rarely exist independ-
ent criteria by which to assess whether the OLC's position is "correct" in 
141 Kmiec, supra note 10 I, at 342. 
142 See id. at 343. 
143 As indicated above, the contribution of this factor to OLC disinterestedness may 
vary from one administration to another, depending on whether the administration has an 
agenda regarding the Constitution and its interpretation. 
144 That the most common evaluation expressing constitutional concern is phrased in 
terms of litigation risk may generate a cast of mind that operates to offset the pro-
administration bias somewhat. 
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some ultimate sense. Nevertheless, the near-absence of judicial interven-
tion renders difficult, if not impossible, a direct comparison of the OLC's 
performance as an interpreter of the Constitution with that of the courts. 
All that may be said is that in this particular area the OLC has incentives 
that push it away from disinterestedness. 145 
III. MINISTERIAL STATEMENTS OF COMPATIBILITY UNDER THE 
HUMAN RIGHTS ACT 1998 
The British Human Rights Act 1998 makes many provisions of the 
European Convention on Human Rights enforceable in the British courtS.146 
The creation of a form of judicial review in Great Britain has attracted 
the largest share of attention to the Act because of the tension between 
judicial review and traditions of parliamentary supremacy. The Act con-
tains an interesting provision not directly connected to judicial review, 
which is the focus of this Essay's attention here. Section 19 of the Act 
requires that a minister in charge of a legislative proposal "make a state-
ment to the effect that in his view the provisions of the Bill are compati-
ble with the Convention rights ('a statement of compatibility'); or ... 
make a statement to the effect that although he is unable to make a state-
ment of compatibility the government nevertheless wishes the House to 
proceed with the Bi11."147 The latter type of statement will be called an 
"inability statement." 
The point of these provisions is clear. Just as judges are supposed to 
interpret statutes to make them consistent with the Convention, ministers 
are supposed to submit bills to Parliament that are in their view, consis-
tent with the Convention. The problem, as one supporter of the Human 
Rights Act puts it, is that "governments are rarely, if ever, prepared to 
own up to violating fundamental rights."148 How are the statements of 
compatibility supposed to make governments more likely to do that?149 
145 It seems worth noting that a more politically oriented OLe might be more disinter-
ested because, on occasion, the incumbent administration's political interests could offset 
to some extent the OLe's bureaucratic commitment to protecting the office of the presi-
dency. For example, imagine a situation in which a disinterested analyst would conclude 
that the President did not have a privilege to resist disclosure. A politically oriented deci-
sion-maker might conclude that political circumstances should lead the President to waive 
the privilege, when the OLe might seek to strengthen the privilege by resisting disclosure. 
146 Human Rights Act, 42 Pub. Gen. Acts and Measures, § 19(1) (1998) (Eng.). 
147 [d. These "statements of compatibility" or the inability to make such a statement 
"must be in writing and be published in such manner as the Minister making it considers 
appropriate." [d. § 19 (2). 
148 See FRANCESCA KLUG, VALUES FOR A GODLESS AGE: THE STORY OF THE UK's 
NEW BILL OF RIGHTS 166 (2000). 
149 The Bill of Rights Act in New Zealand requires the Attorney General to report 
whenever a bill is proposed that appears to be inconsistent with the Bill of Rights. See Bill 
of Rights Act § 7 (1990) (New Zealand). It is thought that committing the task to the At-
torney General will obtain a more politically disinterested view than that provided by a 
department's minister because New Zealand's Attorney General is conventionally inde-
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The answer combines political and bureaucratic elements. The min-
isterial statement of compatibility itself can be brief, but members of Par-
liament might use the statement as a predicate for questions about the 
reasons the minister has for believing the legislative proposal to be compati-
ble with the European Convention. ISO Further, a minister who introduces a 
proposal accompanied by an inability statement might be embarrassed at 
having to face charges of violating fundamental rights (where the proposal 
is thought to be incompatible with Convention rights) or of incompetence 
for being unable to do part of the job, that is, to determine compatibility. 
Ministers will rely on their departments' civil servants, or on some 
general "Human Rights Act Compliance Unit," to provide the detailed justi-
fications that they can expect other members of Parliament to demand. lSI 
The civil servants charged with determining whether a minister can make 
a statement of compatibility will be committed to ensuring adherence to 
the European Convention because that is their job. ls2 As Francesca Klug 
indicates, the requirement "has the potential to get the slumbering beast of 
Whitehall moving in terms of humans rights scrutiny of policies and leg-
islation in the way nothing else ever has."153 She notes that civil servants 
have asserted that they already paid attention to the European Convention 
but she suggests that this is only out of concern for "risk management," 
that is, simply to avoid having legislation fo'und inconsistent with the 
pendent of the government in power. For a discussion that touches on this aspect of the 
independence of Attorneys General in Canada, which has a similar convention, see Kent 
Roach, The Attorney General and the Charter Revisited, 50 U. TORONTO L. J. 1,31-38 (2000). 
150 See generally KLUG, supra note 148, at 171 ("Although this has got off to a slow 
start, it is hard to believe that even the more robotic tendency among backbenchers will not 
use this opportunity in time."). The Parliament now has a Joint Committee on Human 
Rights, which has taken as part of its mission the examination of statements of compatibil-
ity, pursuant to its general authority to "consider ... matters relating to human rights in the 
United Kingdom ... [.]" Joint Committee on Human Rights, Home Page, at http://www. 
parliament.uk/commonslselcom/hrhome.htm (last visited Apr. 14, 2003) (describing the 
Committee's mandate). The Joint Committee has eleven members, six of whom at present 
are members of the governing Labour Party. See id. Two members are Conservatives, two 
are Liberal Democrats, and one is a cross-bencher (that is, an independent). This composi-
tion may partially offset executive domination of the legislative process, and may help 
expose the reasons a minister has for making a statement of compatibility. For additional 
discussion of the Joint Committee's role, see infra note 204. 
151 The Lord Chancellor's office has a Human Rights Unit, one of whose functions is 
"[i]mplementing the Human Rights Act 1998 and building a culture of rights and responsi-
bilities .... " Human Rights Unit, at http://www.lcd.gov.uklhract/unit.htm (last visited 
Mar. 20, 2003). For a discussion of the evolution of the Canadian Department of Justice as 
a centralized bureaucratic mechanism for oversight of compliance by all departments with 
Canada's Charter of Rights, see generally James B. Kelly, Bureaucratic Activism and the 
Charter of Rights and Freedoms: The Department of Justice and Its Entry into the Centre 
of Government, 42 CANADIAN PUB. ADMIN. 476 (1999). 
152 According to Grant Huscroft, in New Zealand, the Attorney General "accepts the 
advice tendered [by civil servants], word for word." E-mail from Grant Huscroft, Professor, 
Univ. of Western Ontario, Office Held (Nov. 13,2001) (on file with author). 
153 KLUG, supra note 148, at 170 (referring to the British governmental bureaucracy as 
"Whitehall"). 
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European Convention by the European Court on Human Rights. ls4 The idea 
is that civil servants' charge had been to ensure that ministers avoid the 
embarrassment of having legislation criticized by the European Court but 
that now the charge to civil servants is a positive one-to ensure that minis-
ters can make accurate statements of compatibility. ISS 
Klug suggests that the requirement of statements of compatibility "has 
a farcical element," because ministerial statements will become as routine 
"as a cry of 'order, order,' from the Speaker, making its value appear some-
what dubious."ls6 The problem goes deeper than that, however. Accurate 
and sincere statements of compatibility and inability statements may both 
be so easy to issue that they may not place much constraint on a govern-
ment's ability to advance whatever legislative agenda it has. ls7 The reason 
that inability statements may be easy to make is that a statement that a 
minister is unable to make a statement of a proposal's compatibility with 
the Convention is not a statement that the proposal is incompatible with 
the Convention. Actual incompatibility is, of course, one reason a minis-
ter might have to make an inability statement, but it is not the only rea-
son. As Geoffrey Marshall points out, a minister can make an inability 
statement for a variety of other reasons-for example, because, in the min-
ister's view, there is insufficient time to determine whether it is possible 
to make a statement of compatibility, but there is a pressing need for the 
legislation. ISS A minister might say, in effect, that the question of the pro-
posal's compatibility with the Convention is a quite difficult one, which 
the minister has been unable to resolve in the time available. Alterna-
tively, the minister might refrain from making a statement of compatibil-
ity on the ground that the complex issues are better explored in debate in 
the House of Commons. IS9 Marshall suggests the possibility of ministers 
taking a position similar to that taken by some senators. 16O The minister 
154 See id. at 170-71. 
155 As the earlier discussion of Charter-proofing suggests, supra note 126, it is not 
clear that Klug's description of the pre-Human Rights Act practice carries with it some 
critical sting, as she appears to think. It is likely that civil servants should advise ministers 
to develop policies that minimally comply with the Convention. 
156 KLUG, supra note 148, at 170. A sampling of the Parliamentary Questions identified 
at the Human Rights Unit Web site, supra note ISO, finds them almost uniformly boilerplate. 
157 An additional difficulty, which the Section 19 procedure shares with judicial review, 
is that the very making of a statement of compatibility may lull potential opponents into 
believing that there is no basis in human rights law for challenging the legislation. For a 
comment to this effect, see HELEN FENWICK, CIVIL RIGHTS: NEW LABOUR, FREEDOM AND 
THE HUMAN RIGHTS ACT 345 (2000) (suggesting that the Regulation of Investigatory 
Powers Act 2000 "might not have been put before a Commons dominated by Labour MPs 
had [it] not been shrouded in human rights rhetoric and accompanied by a statement of 
[its] compatibility with the European Convention on Human Rights"). 
158 Geoffrey Marshall, The United Kingdom Human Rights Act, 1998, in COMPARATIVE 
CONSTITUTIONAL LAW: DEFINING THE FIELD 202 (Vicki C. Jackson & Mark Tushnet eds., 
2002). 
159 STEPHEN GROSZ ET AL., HUMAN RIGHTS: THE 1998 ACT AND THE EUROPEAN 
CONVENTION 30 (2000). 
160 Marshall, supra note 158, at 110. 
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might defend an inability statement by referring to the possibility of ju-
dicial consideration of compatibility after the proposal is adopted. '61 
Inability statements may not have the political effect hoped for be-
cause they need not be public statements of the government's willingness 
to violate Convention rights. Further, with the stick of political discipline 
taken away, civil servants may have less power, and therefore less bu-
reaucratic reason, to insist that only legislation that they can draft state-
ments of compatibility for move forward. 
Statements of compatibility may be easy to make as well. First, similar 
to bill clearance at the OLC, the largest portion of proposed legislation 
will raise no substantial questions under the Convention. Second, and 
more important, the Home Office has announced the sensible policy that 
the mere existence of arguments supporting the conclusion that a pro-
posal is compatible with Convention rights is insufficient to justify issu-
ing a statement of compatibility.'62 Such a statement will be issued when 
"the balance of argument supports the view that the provisions are com-
patible" with Convention rights. '63 The Convention simultaneously defines 
rights at a relatively high level of abstraction and incorporates in the defini-
tion of particular rights qualifications suggesting that rights are not vio-
lated when a government pursues valuable social objectives. '64 Under 
such provisions it will not be difficult for a minister to conclude that the 
"balance of arguments" supports a statement of compatibility. 165 
Third, and probably most important, the Human Rights Act directs 
that Convention rights are to be interpreted by referring to decisions by 
the European Court on Human Rights. '66 That Court, in turn, has devel-
oped a doctrine of deference that gives nations a "margin of apprecia-
161 [d. 
162 Hansard 83540 (statement of Home Minister Jack Straw, May 5, 1999), available at 
http://www.parliament.the-stationery-office.co. uklpa/cm 199899/cmhansrd/v0990505/ 
textl90505w02.htm#90505w02.htm_sbhdO. 
16) [d. 
164 For example, the guarantee of freedom of expression in Article Ten of the Conven-
tion for the Protection of Human Rights and Fundamental Freedom notes: 
The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are pre-
scribed by law and are necessary in a democratic society, in the interests of na-
tional security, territorial integrity or public safety, for the prevention of disorder 
or crime, for the protection of health or morals, for the protection of the reputa-
tion or rights of others, for preventing the disclosure of information received in 
confidence, or for maintaining the authority and impartiality of the judiciary. 
European Convention on Human Rights, Nov. 4,1950, art. 10, § 2, 213 V.N.T.S. 222. 
165 See GROSZ ET AL., supra note 159, at 30 n.13 (noting that a statement of compati-
bility has been made even after a lower court found a particular provision incompatible 
with the Convention, when the government had appealed the lower court decision and had 
been "advised that the appeal is more likely than not to succeed"). 
166 Human Rights Act, 42 Pub. Gen. Acts and Measures, § 2(1)(a) (1998) (Eng.). 
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tion" in their actions alleged to violate the Convention. 167 The "margin of 
appreciation" doctrine gives civil servants even more space within which 
to find proposals compatible with Convention rights. The doctrine has 
two components. 168 The first is ordinary deference to administrative or 
executive judgment. 169 British human rights lawyers assert that British 
courts should not invoke this component of the "margin of appreciation" 
doctrine in applying the Human Rights ACt. 170 Whether or not courts should 
invoke this componeIlt, civil servants attempting to determine compati-
bility should not. It is simply incoherent for a civil servant to invoke a 
doctrine of deference to administrative discretion because the question for 
the civil servant is precisely whether to exercise discretion in a way that 
violates the Convention as the civil servant sees things.171 
The "margin of appreciation" doctrine's second component, how-
ever, can playa large role in the civil servant's deliberations. The Euro-
pean Court developed the doctrine because it recognized that it was an 
international court with authority to review legislation adopted by nu-
merous states with distinctive cultures facing varying problems. The 
court felt these elements should be taken into account. in determining 
whether a particular statute violates Convention rights. 172 The civil servant 
determining whether a proposal is compatible with Convention rights can 
sensibly ask, "[d]oes this proposal lie within that portion of the margin of 
appreciation arising from distinctive national problems and characteris-
ticsTI73 Ministers and their governments always have good reasons, from 
167 See Handyside v. United Kingdom, lEur. H.R. Rep. 737 (1976). For additional dis-
cussion, see LOUIS HENKIN ET AL., HUMAN RIGHTS 564-75 (1999). 
168 See Michael Fordham & Thomas de la Mare, Identifying the Principles of Propor-
tionality, in UNDERSTANDING HUMAN RIGHTS PRINCIPLES 27, 54 (Jeffrey Jowell & Jona-
than Cooper eds., 2001) (describing the margin as "two-dimensional"). 
1691d. 
170 See, e.g., Rabinder Singh, Murray Hunt & Marie Demetriou, Current Topic: Is 
There a Role for the "Margin of Appreciation" in National Law After the Human Rights 
Act?,4 EUR. HUM. RTS. L. REV. 16 (1999); Fordham & de la Mare, supra note 168, at 82 
("What the domestic judges should not do is to 'read-across' the 'margin of appreciation' 
as applied by the Strasbourg Court in individual cases."); KEIR STARMER, EUROPEAN Hu-
MAN RIGHTS LAW: THE HUMAN RIGHTS ACT 1998 AND THE EUROPEAN CONVENTION ON 
HUMAN RIGHTS 190-91 (1999). 
171 For a discussion of a parallel problem in United States constitutional law, see 
TuSHNET, supra note 4, at I, 16, 104-08 (describing the position taken by the Clinton Ad-
ministration regarding the proper standard for judicial review of a statute that required 
military officials to pursue a policy with which they disagreed). 
172 See Handyside, supra note 167, at 'II 753-54 ("By reason of their direct and con-
tinuous contact with the vital forces of their countries, state authorities are in principle in a 
better position than the international judge to give an opinion on the ... 'necessity' of a 
'restriction' .... "). 
173 Domestic courts cannot invoke the second component of the "margin of apprecia-
tion" doctrine in reviewing civil servants' and ministers' assessment of the nation's dis-
tinctive characteristics and problems because the courts are part of the overall domestic 
system for determining what the nation's distinctive characteristics and problems are. See 
STARMER, supra note 170, at 190. The possibility of a judicial declaration of invalidity 
might temper the civil servants' use of the "margin of appreciation" doctrine. This sort of 
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their own points of view, for proposing new legislation. A good lawyer 
will find it relatively easy to find in those reasons some distinctive na-
tional characteristics or problems that place the proposal within the mar-
gin of appreciation. 174 
Examining several instances in which ministers made statements of 
compatibility reveals additional problems. The Human Rights Act 1998 
had an effective date of October 2, 2000, but the British government an-
nounced that it would issue statements of compatibility even before that 
date. 175 Two skeptics about the utility of statements of compatibility point 
to the rapid enactment of the Criminal Justice (Terrorism and Conspir-
acy) Act in 1998 176 to show how politicians can "brush[ ] aside concerns 
about ... patent breaches" of Convention rights.177 The Act was the gov-
ernment's response to a terrorist bombing in Omagh, Northern Ireland, in 
August 1998. 178 The provisions the critics questioned modified rules of 
evidence in terrorism cases. 179 Senior police officers can be treated as 
expert witnesses who can give their opinion that a defendant is a member 
of a terrorist organization without providing direct evidence of member-
ship, although such an opinion cannot be the sole basis for a convic-
tion. 180 In addition, a defendant's guilt may be inferred from his or her 
failure to mention a material fact after being given the opportunity to 
consult a lawyer.181 
The European Court of Human Rights has held that legislation af-
fecting an accused person's right to remain silent may violate the Con-
vention's provisions guaranteeing a presumption of innocence and a fair 
trial. I82 The Court assesses the impact of inferences from silence on the 
particular trial: "The Court must ... concentrate its attention on the role 
risk assessment would work in favor of stricter interpretation of Convention rights, in con-
trast to the kind of risk assessment Klug thinks inadequate. See supra text accompanying 
notes 154-157. 
174 It is worth noting that this can be true even with respect to proposals to adopt leg-
islation essentially identical to legislation of another nation held by the European Court to 
violate Convention rights. The European Court of Human Rights has held, however, that 
the margin of appreciation may be narrow indeed when "there is a general consensus in 
Europe about how particular issues are to be dealt with." STARMER, supra note 170, at 189. 
In.a narrow class of cases, this provides a real limit to a minister's ability to make a state-
ment of compatibility. 
175 See Clive Walker & Russell L. Weaver, The United Kingdom Bill of Rights 1998: 
The Modernisation of Rights in the Old World, 33 U. MICH. J.L. REFORM 497, 558 (2000). 
176 Criminal Justice (Terrorism and Conspiracy) Act 1998 c.40 (U.K. 1998), available 
at http://www.hmso.gov.uk/acts/actsI998/98040--a.htm. 
177 [d. 
178 See id. 
179 For a description of the provisions, see Clive Walker, The Bombs in Omagh and 
their Aftermath: The Criminal Justice (Terrorism and Conspiracy) Act 1998, 62 MOD. L. 
REV. 879, 883-88 (1999). 
180 See id. at 884. 
181 See Evidence and Inferences: Northern Ireland, Criminal Justice (Terrorism and 
Conspiracy) Act 1998, c.40 (2)(30A)(6) (U.K. 1998). 
182 Murray v. United Kingdom, App. No. 18731/91, 22 Eur. H.R. Rep. 29 (1996). 
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played by the inferences in the proceedings against the applicant and es-
pecially in his conviction."183 Under this sort of balancing test, applying 
the provisions of the Criminal Justice (Terrorism and Conspiracy) Act 
"may, at least under certain circumstances, contravene rights" under the 
Convention. 184 
This does not mean that the legislation contemplates "patent breaches" 
of the Convention and that a statement of compatibility necessarily must 
"brush aside" such concerns. Drawing on concepts familiar in United 
States constitutional law, it can be said that the proposal, as applied, 
might be unconstitutional. The statement of compatibility, however, re-
fers to the proposal's facial validity. Justices of the Supreme Court have 
engaged in heated discussions on the standard for determining when to 
strike down a statute as facially unconstitutional. United States v. Salerno 
appears to hold that, outside the context of free expression, a statute is 
unconstitutional on its face only if there are no circumstances under which it 
could be applied in a constitutionally acceptable manner. 18S In contrast, 
other cases indicate that a statute might be unconstitutional on its face if 
it would be unconstitutional in a substantial number of applications, 186 or 
in most of its applications. 187 As the United States Supreme Court has 
said, facial invalidation is "strong medicine."188 It precludes the people 
from securing the benefits of the constitutionally permissible applications 
of a statute that is unconstitutional in only some applications. 
Distinguishing between facial validity and "as applied" unconstitu-
tionality clarifies why a minister might find it easy to make a statement of 
compatibility. It seems unreasonable to deny ministers the opportunity to 
make such statements merely because one can identify some circumstances 
under which applying the proposal would violate Convention rights. It 
follows that it then becomes easier to issue a statement of compatibility 
in the face of well-founded arguments that the proposal might be applied 
in a way that violates Convention rights. The minister can reasonably 
assert that the balance of arguments favor facial validity even though critics 
are unquestionably right in spinning out scenarios where the proposal 
would violate Convention rights. 189 
1831d. at 61. 
184 Walker, supra note 179, at 888. 
185 United States v. Salerno, 481 U.S. 739, 745 (1987) ("[T]he challenger must estab-
lish that no set of circumstances exists under which the Act would be valid."). 
186 See, e.g., Broadrick v. Oklahoma, 413 U.S. 601, 615-18 (1973) (discussing First 
Amendment overbreadth doctrine and concluding that challenged statute is not substan-
tially overbroad and therefore is not unconstitutional on its face). 
187 See, e.g., lanklow v. Planned Parenthood, Sioux Falls Clinic, 517 U.S. 1174 (1996) 
(denying review in an abortion case, with an important exchange on the question of facial 
invalidation between lustices Stevens and Scalia). 
188 Broadrick, 413 U.S. at 613. 
189 The Supreme Court of Canada examines whether a mandatory prison sentence vio-
lates the ban on cruel and unusual punishment in the Canadian Charter of Rights and Free-
doms by asking whether the sentence would be "grossly disproportionate" not simply in 
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The statement of compatibility issued in connection with another 
statute illustrates the way in which interaction between facial validity and 
the statement of compatibility might work to reduce the constraint im-
posed by requiring such a statement. The 1999 Immigration and Asylum 
Act gives ministers broad authority to transmit or receive personal infor-
mation about asylum seekers and other immigrants to or from other na-
tions.190 Article 8 of the European Convention creates a "right to respect 
for ... private ... life,"191 which has been interpreted to cover informa-
tional privacy.l92 The authority given ministers might be exercised in a 
way that violates Article 8. The minister in charge of the legislation made 
a statement of compatibility, asserting that "those using the Act would 
not use or disclose information in a way which was incompatible with 
... Article 8 of the Convention."193 The minister avoided possible facial 
invalidity by making a commitment to principles of implementation. It 
would seem easy enough for a minister to assert, with respect to any pro-
posed statute, that it would not be implemented in a manner that violated 
Convention rights. 194 In United States constitutional law, a court's nar-
rowing interpretation may save a statute from judicial invalidation on 
overbreadth grounds. 195 Nevertheless, some narrowing constructions may 
be unconstitutional for other reasons. Consider, for example, a construc-
tion to the effect that the statute does not criminalize any activity pro-
tected by the First Amendment. Such a statute would not be overbroad; 
indeed, it would create a defense perfectly congruent with the rights de-
fendants have under the First Amendment. The statute as construed 
would, however, be unconstitutionally vague. 196 
the case before it but in "reasonable hypothetical circumstances." R. v. Goltz, 3 S.C.R. 
485, 505-06 (1991), available at 1991 S.C.R. LEXIS 20, 34-35. That approach seems to 
be an appropriate one with respect to questions about compatibility as well. 
190 Immigration and Asylum Act 1999, c.33 (U.K. 1999), available at http://www. 
hmso.gov.uklacts/acts 1999/19990033.htm. The Act and the statement of compatibility are 
discussed in Helen Mountfield, The Concept of a Lawful Interference with Fundamental 
Rights, in UNDERSTANDING HUMAN RIGHTS PRINCIPLES 23 (Jeffrey lowell & lonathan 
Cooper eds., 2001). 
191 European Convention on Human Rights, supra note 164, art. 8. 
192 See, e.g., Z. v. Finland, App. No. 22009/93, 25 Eur. H.R. Rep. 371 (1997) (involv-
ing the disclosure of personal medical records in a criminal trial). 
193 Mountfield, supra note 190, at 23. 
194 In some circumstances the minister could later issue binding guidance on enforce-
ment, but it is doubtful that any assertions made in support of a statement of compatibility 
would themselves be binding. 
195 See, e.g., Osborne v. Ohio, 495 U.S. 103 (1990) (holding, in part, that an Ohio anti-
pornography statute, even if facially overbroad, survives a constitutional overbreadth 
challenge because the Ohio Supreme Court has construed it sufficiently narrowly). 
196 Not surprisingly, it is difficult to come up with a citation supporting this precise 
proposition. The best, perhaps, is Bouie v. City of Columbia, 378 U.S. 347 (1964) (finding 
a South Carolina criminal trespass statute, which was facially narrow, to be overly vague as 
interpreted by the South Carolina Supreme Court and thus in violation of the Due Process 
Clause). 
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A ministerial practice allowing a statement of compatibility to be made 
despite a serious possibility that the statute would authorize many viola-
tions of Convention rights, when the statement is supplemented by repre-
sentations about enforcement, cannot be a serious constraint on ministers. 
Civil servants will be asked to draft statements of compatibility and the 
enforcement representations rather than drafting statutes that avoid the 
underlying questions about rights violations. Just as the statutes would be 
written with an eye to substantive Convention rights, so the enforcement 
representations would be written with an eye to avoiding the equivalent 
of a vagueness challenge-in this context, a challenge that the statute and 
representations do not satisfy the Convention requirement that limitations 
on Convention rights be prescribed by law. 197 
The process by which the 2001 Anti-Terrorist, Crime and Security 
Act was adopted illustrates yet another method by which statements of 
compatibility can be made without serious impact on the government's 
agenda. The European Convention on Human Rights allows governments 
to derogate from its requirements-that is, to eliminate their legal obli-
gation to comply with the Convention-"[i]n time of war or other public 
emergency threatening the life of the nation ... to the extent strictly re-
quired by the exigencies of the situation .... "198 The Human Rights Act 
allows ministers to announce a derogation in anticipation of introducing 
legislation inconsistent with Convention rights (and therefore otherwise 
incompatible with the Human Rights Act's requirements). 199 
After the terrorist attacks in the United States on September 11, 
2001, the Prime Minister Tony Blair's administration wanted to introduce 
legislation against terrorism. One of the proposed provisions would have 
authorized indefinite detention of some alleged foreign terrorists who, the 
government believed, could not be tried expeditiously, deported to a na-
tion where they would be safe while restrained from continuing terrorist 
activities, or released in the United Kingdom.2°O Such indefinite detentions, 
the government agreed, would violate the Convention because detention 
in contemplation of deportation is permissible only where deportation 
would occur within a reasonably limited time.201 On November 11, David 
Blunkett, the Home Secretary, issued an order derogating from the appli-
cable provision of the European Convention.202 The next day the government 
introduced its anti-terrorism legislation. Blunkett made a statement of 
compatibility, taking the position that, the government having derogated 
197 See Mountfield, supra note 190, at 23-24. 
198 European Convention on Human Rights, supra note 164, art. 15. 
199 Human Rights Act, 42 Pub. Gen. Acts and Measures, § 14 (1998) (Eng.). 
200 See Mountfield, supra note 190, at 23-24. 
201 See Chahal v. United Kingdom, App. No. 22414/93, 23 Eur. H.R. Rep. 413, 465 
(1996) (interpreting Article 5( 1 )(f) of the Convention on Human Rights). 
202 Human Rights Act of 1998 (Designated Derogation) Order 2001, (2001) S.l. 3644, 
avaiLabLe at http://www.legislation.hmso.gov.uk/si/si2001/20013644.htm. 
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from the Convention provision with which the bill's provisions would be 
inconsistent, the legislation was now compatible with the Convention.203 
As the anti-terrorism bill quickly moved through Parliament, ques-
tions arose about other provisions in the bill. Some critics argued that the 
derogation itself should be subject to judicial review. The House of Lords 
adopted an amendment specifying that it would be, but the House of Com-
mons removed the amendment, and the Act was adopted without a specific 
provision dealing with the reviewability of the derogation order.204 Still, 
the order might be reviewable under ordinary principles of administrative 
law because it was a minister's act and not parliamentary legislation.205 
Suppose a court found the order unauthorized on the ground that ter-
rorism had not yet been shown to pose a threat to the life of the United 
Kingdom, despite its proven threat to the United States. Presumably, the 
provision for indefinite detention would then be incompatible with the 
Convention, and a court would make a statement to that effect. How 
might the government respond? The government could then respond by 
modifying the statute.206 It might, on the other hand, take the position that 
203 See Mountfield, supra note 190, at 23-24. It is worth noting that, given the public 
attention to the process, it seems unlikely that anything would have been different had the 
minister issued no derogation order and then made an inability statement. 
204 Other aspects of the legislative process are worth noting. The Joint Parliamentary 
Committee heard evidence from the Home Secretary two days after the legislation was 
introduced and issued a report two days after the hearing, JOINT COMM. ON HUMAN RIGHTS, 
SECOND REPORT (2001), available at http://www.publications.pariiament.uk!paljt200102/ 
jtselectljtrightsI037/3702.htm. This report emphasized the Committee's view that the gov-
ernment had not shown that an emergency existed threatening the life of the nation and that 
several provisions in the proposed legislation were incompatible with Convention rights. 
Using its standard locution, the Committee drew these "matter[s] to the attention of each 
House." [d. para. 37. The government made some modifications in the bill, which was then 
the subject of another report by the Joint Committee a few weeks later, JOINT COMM. ON 
HUMAN RIGHTS, FIFTH REPORT (2001), available at http://www.publications.pariiament.uk! 
paljt200 102/jtselectljtrights/51/51 02.htm. Again the government made a few modifications in 
the bill, which was then approved by the House of Commons. It faced more problems in 
the House of Lords, which rejected ten provisions in the bill, an extraordinary action. The 
bill was sent back to the House of Commons, which insisted on retaining the provisions. 
The legislation went back to the House of Lords, which acceded to the House of Commons 
on all but one of the provisions, a section extending hate-crime laws to cover religion. Its 
continued insistence on deleting that provision might have provoked a constitutional crisis 
by making it impossible for the government to get the legislation adopted promptly, but the 
government receded, withdrawing the provision and proposing to submit it separately. For the 
statement by the Home Secretary doing so, see http://www.parliament.the-stationery-office. 
co.uk!palcm200102/cmhansrdlvmoOI1213/debtextlI1213-36.htm. See generally Andrew Ev-
ans, Terror Bill Clears Lords, PRESS ASS'N, Dec. II, 2001; Amanda Brown, Joe Churcher & 
Andrew Evans, New Setback as Peers Reject Religious Hatred Offence, PRESS ASS'N, Dec. 
13, 200 I; Ian Craig, Lords Pass Anti-Terror Law, MANCHESTER EVENING NEWS, Dec. 14, 
2001, at 4; Michael Zander, The Anti-terrorism Bill-What Happened?, 151 NEW L.J. 1880 
(2001 ). 
205 The Parliamentary Joint Committee asserts that "no court in this country will be 
able to decide whether the derogation is justified against the criteria of Article 15" of the 
Convention. JOINT COMM. ON HUMAN RIGHTS, SECOND REPORT, supra note 204, para. 30. 
For recent developments, see Mark Elliott, United Kingdom, 2 INT'L J. CON. L. 334 (2003). 
206 The Human Rights Act authorizes the government to modify primary legislation on 
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the court erroneously exercised judicial review, or mistakenly found no 
threat to the life of the nation. This disagreement would not produce any-
thing like action inconsistent with the court's determination of the dero-
gation's invalidity because the Human Rights Act requires nothing in the 
face of a declaration of incompatibility. The government could leave the 
indefinite detention provisions in effect and face whatever public disap-
proval doing so might generate. 
Having argued that ministers and civil servants will have little difficulty 
in making and drafting inability statements and statements of compatiblity, 
it is wrong to conclude that the Human Rights Act strategy for securing 
non-judicial enforcement of fundamental rights must fail. The reason is 
simple. The statements of compatibility are just that: statements that the 
proposal is in fact compatible with Convention rights. The arguments 
about how easy it may be to make such statements are not arguments that 
the statements are inaccurate. Ministers will, in fact, be complying with 
fundamental rights when they conclude that the balance of arguments 
support a statement of compatibility. The problem is not that ministers 
and civil servants will disingenuously evade their obligation to determine 
whether a proposal violates Convention rights. The problem, if there is 
one, is that the European Convention defines fundamental rights in a way 
that may be insufficient. 
IV. CONCLUSION 
This Essay helps illuminate several controversies. Professors Larry 
Alexander and Frederick Schauer have suggested that non-judicial con-
stitutional review introduces a degree of uncertainty inconsistent with the 
idea of law, at least where non-judicial constitutional review supplements 
rather than displaces judicial review.207 According to Alexander and Schauer, 
it is the distinctive characteristic of law that decisions issuing from authori-
tative bodies settle conflicts, in the sense that they replace disagreement 
over what the right outcome is with a decision that, while perhaps wrong 
from some point of view, nonetheless introduces stability into a situation 
of conflict. 208 
In the face of criticism they conceded that their case was, despite 
their earlier claims, empirical rather than conceptual. 209 For Alexander and 
Schauer, the analysis turns on whether supplementing judicial constitu-
its own through a fast-track legislative procedure, or in the course of introducing legisla-
tion. Human Rights Act, 42 Pub. Gen. Acts and Measures, §§ 10(2) and 2(b) (1998) (Eng.) 
(showing the Minister's power to alter primary legislation); id. at § 2(a) (fast-track proce-
dure). 
207 See generally Alexander & Schauer, supra note 3. 
2osld. 
209 Larry Alexander & Frederick Schauer, Defending Judicial Supremacy: A Reply, 17 
CONST. COMM. 455, 464 (2000) ("[T]he empirical dimension is one that cannot be 
avoided."). 
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tional review with non-judicial constitutional review contributes in the 
long run to the stability of the rule of law.210 That, in turn, depends on the 
degree to which courts and non-judicial institutions adhere to relatively 
stable constitutional interpretations.2II They ask for a "careful examina-
tion" of the range of judicial variation "compared to the range of varia-
tion for the other branches."212 This Essay is hardly comprehensive, but it 
contributes something to that examination. 
First, it shows that non-judicial constitutional review is simply a fact 
of life, a characteristic of reasonably stable constitutional systems. In the 
face of this fact, the only way to sustain Alexander and Schauer's arguments 
is to show that existing practices actually introduce more instability than 
they eliminate. 213 
Second, examining non-judicial constitutional review shows that non-
judicial institutions have incentives that provide some "insulation from 
political winds."214 Because courts are not fully insulated from those winds, 
and have other institutional characteristics that reduce the value of the 
settlements they impose,215 this Essay suggests that the empirical case 
against non-judicial constitutional review remains to be established. 216 
As Alexander and Schauer point out, the real questions are com-
parative: how well do non-judicial and judicial institutions of constitu-
tional review stack up against each other?217 Professors Elizabeth Garrett 
and Adrian Vermeule have implicitly endorsed such a comparative inquiry 
in their suggestions for enhancing Congress's capacity to evaluate the 
constitutionality of legislative proposals. Garrett and Vermeule describe a 
framework with several components: "constitutional impact statements," a 
professional staff office charged with constitutional review, and enhanced 
210 ld. 
2l1ld. at 476-77. 
2121d. at 476. 
213 In their initial presentation, which argued that their inquiry was conceptual and not 
empirical, Alexander and Schauer argued briefly against the consideration by non-judicial 
institutions of constitutional questions prior to enactment of law. Alexander & Schauer, 
supra note 3, at 1384-85 ("[I]f the argument from authoritative settlement counsels the 
avoidance of constitutional dissonance, does this mean that a legislator does something 
improper in going beyond existing judicial decisions in the name of the Constitution? .... 
Part of our answer to this question is, simply, yes."). Their later article does not address 
this question. Alexander & Schauer, supra note 209. 
214 Alexander & Schauer, supra note 209, at 476. 
215 In particular, courts, particularly supreme courts, must construct doctrine that is 
easily administrable by lower courts and other addressees of the courts' doctrines. Con-
cerns about ease of administration may produce doctrine that is different from what would 
be done if one were concerned solely with the directly relevant constitutional interests. For 
a general discussion, see RICHARD H. FALLON, JR., IMPLEMENTING THE CONSTITUTION 
(2001 ). 
216 For related criticisms of Alexander and Schauer, see Keith E. Whittington, Extraju-
dicial Constitutional Interpretation: Three Objections and Responses, 80 N.C. L. REV. 
773, 788-808 (2002). 
217 Alexander & Schauer, supra note 209, at 476. 
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points of order protected from rules thwarting their use.218 These propos-
als would support a "Thayerian Congress," that is, a Congress whose proc-
esses would support judicial deference to policy decisions that implicate 
constitutional values.219 Implicit in the argument for a Thayerian Con-
gress is a comparison with what we might call a Thayerian Court, that is, 
one whose decisions deserve deference because of the Court's special 
characteristics. This Essay has highlighted the actual performance of non-
judicial institutions in conducting constitutional review to bring out the 
dimensions along which those non-judicial institutions differ from actual 
courts, emphasizing in particular the incentives affecting non-judicial 
performance. 22o 
The activities examined suggest that non-judicial constitutional re-
view may have different characteristics from judicial constitutional re-
view. The Senate's constitutional point of order highlights that, unlike non-
judicial institutions, courts have a general obligation to address questions 
litigants present to them, subject only to the relatively minor restrictions 
imposed by justiciability requirements.221 The OLC's bill-clearance prac-
tice shows that courts are likely to be marginally more disinterested in 
assessing the constitutional implications of the sitting administration's leg-
islative program,222 and that courts may be substantially more disinter-
ested in assessing the constitutionality of legislation affecting the Presi-
dent's prerogatives.223 The likely shape of statements of compatibility sug-
gests that courts will do a better job in assessing constitutionality as ap-
plied in particular cases, unless (as is often the case) the most reasonable 
approach to constitutionality calls for balancing the competing interests 
implicated in the range of cases to which the statute applies.224 
218 Garrett & Vermeule, supra note 64, at 1277. 
219 See id. 
220 Garrett and Vermeule are sensitive to the important incentive issues implicated by 
non-judicial constitutional rules. [d. Indeed, they are more sensitive to incentive issues 
than are scholars of the judicial process, who have almost no real insight beyond the banal 
into the incentives affecting judges. See, e.g., Posner, supra note 9; Schauer, supra note 9. 
221 As noted earlier, scaling up the Senate's limited practice might reduce its quality. 
See supra text accompanying notes 88-89. 
222 Garrett and Vermeule's proposal for developing a parallel bill-clearance process in 
Congress, by means of "constitutional impact statements" developed by an office staffed 
by civil servants, might run into difficulty precisely because there is no equivalent to the 
administration in a Congress divided along party lines. This is particularly true if the parti-
san division is ideological and no party clearly dominates the legislative process. To adapt 
the formulation used by the Home Office in describing statements of compatibility, having 
a staff determine that the balance of reasons supports unconstitutionality would be par-
ticularly difficult. 
223 Justiciability requirements often reduce courts' opportunities to address the consti-
tutionality of such laws, however. 
224 Courts sometimes adopt a rule-like rather than balancing approach because rules 
are the best way for courts to enforce constitutional values, given a variety of institutional 
limitations on judicial capacity. See generally FALLON, supra note 215. Where the courts 
use rules for institutional reasons rather than because rules best implement constitutional 
values, the case for judicial constitutional review is weaker relative to the case for non-
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Non-judicial constitutional review stacks up against judicial constitu-
tional review reasonably well. Non-judicial institutions can balance com-
peting constitutional interests, and they do so because they have incen-
tives guiding them toward balancing. Non-judicial institutions may do a 
reasonable job in assessing legislation that is not central to an admini-
stration's policy agenda.225 Judicial constitutional review may be distinc-
tively valuable when courts make only as-applied rulings invoking rules 
that the Constitution itself dictates, rather than balancing competing inter-
ests. As-applied rulings might be quite common,226 but the situations in 
which the Constitution generates rules rather than balancing tests seem far 
less SO.227 
In the end, deeper commitments most likely drive scholars' views on 
whether they think a constitutional democracy can persist with more non-
judicial constitutional review and less judicial review. The discussion 
will be informed by knowing what happens when non-judicial institu-
tions actually engage in constitutional review. Therefore, this Essay ends 
with the unsatisfying but always accurate observation that this is an area 
where we need more empirical investigation.228 
judicial constitutional review. 
225 One could raise questions about the ability of courts to find unconstitutional central 
elements of an administration's legislative agenda, based on the United States Supreme 
Court's experience during the New Deal and the more general proposition supported by 
political scientists that the Supreme Court cannot hold out for long against a sustained 
consensus in the political branches favoring a set of policies. For a discussion, see gener-
ally Robert A. Dahl, Decision-Making in a Democracy: The Supreme Court as a National 
Policy-Maker, 6 J. PUB. L. 279 (1957); Lee Epstein, Jack Knight, & Andrew D. Martin, 
The Supreme Court as a Strategic National Policy-Maker, 50 EMORY LJ. 583 (2001); Ger-
ald N. Rosenberg, The Road Taken: Robert A. Dahl's Decision-Making in a Democracy: 
The Supreme Court as a National Policy-Maker, 50 EMORY LJ. 613 (2001). 
226 The United States Supreme Court seems more attracted than necessary to broader 
holdings. 
227 Again, it is important to emphasize that the Essay's concern here is with rules flowing 
from the Constitution itself rather than from courts' institutional characteristics. Justice 
Scalia's prominent argument for the rule of law as a law of rules rests primarily on institu-
tional concerns, and so does not confute this argument. See Antonin Scalia, The Rule of 
Law as a Law of Rules, 56 U. CHI. L. REV. 1175 (1989). 
228 The obvious candidate for exploration, beyond a more extensive examination of the 
OLC, is practice in Canadian government offices when the possibility of invoking Sec-
tion 33 of the Charter of Rights to "override" a court decision arises. [t has been said that, 
although Section 33 has not been invoked in response to controversial decisions regarding 
gay rights and tobacco advertising, more consideration was given to its use than the public 
record reveals. See JANET HElBERT, CHARTER CONFLICTS: WHAT IS PARLIAMENT'S ROLE 
(2002). Finding out why there was consideration of using Section 33 and why it was not 
used would illuminate non-judicial constitutional decision-making in the shadow of judi-
cial review. For a brief description of one important instance of non-use (and subsequent 
use) of Section 33, see KENT ROACH, THE SUPREME COURT ON TRIAL: JUDICIAL ACTIVISM 
OR DEMOCRATIC DIALOGUE 195-96, 199-200 (200 I). See also Tsvi Kahana, The Notwith-
standing Mechanism and Public Discussion: Lessons from the Ignored Practice of Section 
33 of the Charter, 44 CANAD. PUB. ADMIN. 255 (200 I). 
Another area for research, suggested by Beth Garrett, is the practice of some state at-
torneys general and legislative drafting offices in rendering advice on the constitutionality 
of proposed state laws. 
